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The President's Page 


John D. Randall 


The mantle of leadership has now 
passed to those of us who are to lead 
you during the coming Association 
year. Being cognizant of the achieve- 
ment of past administrations, those of 
us who have this responsibility are well 
aware of the challenge of this leader- 
ship. 

Before we look ahead candor re- 
quires that we look back to one of the 
most successful Annual Meetings in 
the history of our Association. Our 
gracious hosts in Florida spared no 
effort in making our stay with them 
most pleasant. Our members from all 
over the country enjoyed the warmth 
of friendliness for which our Southern 
Everyone 
appreciated the hospitality and the 
many events planned by the Florida 
lawyers and their ladies. 

The major themes of the meeting 
were those of “Continuing Legal Edu- 
cation” and “World Peace Through 
Law”, both of which bear upon the 
professional responsibility of the law- 
yers. This responsibility was not only 
highlighted by the addresses of our 
members, but was also recognized by 
our distinguished guests from other 
countries, 

In future issues of the JOURNAL it is 
my plan to present a brief discussion 


states are so well known. 


of a significant area in which the work 
of the lawyer is necessary for a well- 
ordered and healthy progress in the 
many fast-moving developments in our 
society. Not only the public but even 
we as lawyers are often unconscious of 
the function of the lawyer as an es- 
sential part of almost every endeavor. 
In my remarks at the Miami meeting I 
raised the question of the lawyer’s posi- 
tion today and the manner in which he 
was regarded by the public. It is my 
hope in the series of discussions to 
present the position of the lawyer in 
private and public progress which is 
often overlooked by the lawyer and not 
realized by the public. 


My remarks at the Miami meeting 
were as follows: 

“I stand before you tonight as one 
who is about to embark on a year’s 
cruise in waters that are far from 
smooth and untroubled. My task is an 
easier one because’ of the charts left 
me by those who have preceded me. 

“T have followed with admiration 
and wonderment the tireless efforts of 
our distinguished outgoing president, 
Ross L. Malone. While, as I have said, 
his work makes my job easier, in an- 
other sense he has made it more difh- 
cult by setting a standard of perform- 
that will be difficult if not 
impossible to maintain. Likewise, I 
have had the good fortune to know 
personally and to work with many of 


ance 


the outstanding lawyers who preceded 
Mr. Malone in the office of the presi- 
dency and they will all be an inspira- 
tion to me in the year ahead. I am 
certain, however, that every one of my 
predecessors would be the first to rec- 
ognize that there is much left to be 
done in charting our way. 

“The duties and responsibilities that 
fall on the President of the American 
Bar Association are so extensive and 
so widespread that it is frightening to 
anticipate them. One cannot approach 
the assumption of these duties and 
responsibilities without great humility 
and humbleness but at the same time 
they must be approached with a deter- 
mination that they will be performed 
and performed in a manner that will 
move forward the work of the Amer- 
ican Bar Association, because an as- 
sociation such as ours will either move 
forward or backwards, it will not stand 
still. I can assure you that my efforts 
to move the work forward will be un- 
tiring and even if I fail, I shall have 
the satisfaction of knowing that ‘in 
great attempts even to fail is glorious’. 

“In approaching this hour, I have 
asked myself over and over again two 
questions. First, what is wrong with 








the legal profession today? And sec- 
ond, why is there such a lack of public 
confidence in the legal profession and 


its work? You and | may differ in our 
answers to these questions but I submit 
that neither of us would answer the 
first question by saying that nothing is 
wrong with the legal profession or the 
second by saying that there is no lack 
of public confidence in the profession. 

“IT am reminded of some observa- 
tions made by Oliver Wendell Holmes 
in a commencement address made at 
Brown University in 1897 where he 
said: 


“My way has been by the ocean of 
the law. On that I have learned a part 
of the great lesson, the lesson not of 
law but of life. There were few of the 
charts and lights for which one longed 
when I began . . . One heard Burke 
saying that law sharpens the mind by 
narrowing it. One heard in Thackeray 
of a lawyer bending all the powers of a 
great mind to a mean profession. One 
saw that artists and poets shrank from 
it as from an alien world. One doubted 
oneself how it could be worthy of the 
interest of an intelligent mind. And 
yet, one said to oneself law is human— 
it is a part of man, and of one world 
with all the rest. There must be a drift, 
if one will go prepared and have pa- 
tience, which will bring one out to 
daylight and a worthy end. 


“T, too, believe that a full life in the 
law inevitably leads to a worthy end. 
The answer to the questions which I 
have raised may be found in the failure 
of too many lawyers to achieve that 


(Continued on page 1117) 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





“Be Ye Not Yoked 
With Unbelievers”’ 


I concur with the letter written to 
the AMERICAN Bar AssociaATION JourR- 
NAL by Mr. W. Clark Hanna, of Phila- 
delphia, in the August, 1959, issue in 
his analysis of “An Idea on the 
March”, It is very pertinent and 
timely. 

I am reminded of the biblical injunc- 
tion, “Be ye not unequally yoked to- 
gether with unbelievers”. Certainly 
there are a few countries in the world 
today that believe in the principles of 
government and of life in which we 
believe. 

Brooks L. HARMAN 


Odessa, Texas 


Disciplinary Statistics 
—A Correction 

I am greatly indebted to James G. 
Schillin, Esq., of New Orleans for point- 
ing out an error as to Louisiana in my 
table of Disciplinary Procedures which 
was published in the July, 1959, issue 
(Vol. 45, page 689). 

On petition of the Louisiana State 
Bar Association, Mark William Sackett 
was disbarred by the Supreme Court of 
Louisiana on March 17, 1958, and re- 
hezring was denied April 21, 1958 
(234 La. 762, 101 So. 2d 661). 

In a country as big as ours, nation- 
wide statistics can be collected only by 
reliance on loyal public servants and 
bar association officers. They are busy 
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men and, once in a great while, may 
make a mistake. 

The supreme virtue of publicity is 
that when an error is printed, some 
friendly soul with a keen eye, like Mr. 
Schillin, will point it out and then a 
correction can be made. 

When statements of fact remain un- 
challenged, they soon pass into history 
and gain universal acceptance. 

For the statistically minded, the cor- 
rections in my table are: 

(1) Louisiana—Sept. 1, °57-Aug. 31, 
*08—Disbarred, 1. 

(2) Total—Sept. 1, °57-Aug. 31. °58 
—Disbarred, 53. 

REGINALD HEBER SMITH 


Boston, Massachusetts 


An A.S.N. for 
Association Members? 

I think that our membership would 
be increased if the Association were to 
issue serial numbers to the members. 
Base the order of the numbers on the 
year of admission to the Bar and the 
sequence of admission to the Associa- 
tion. Thus if there are presently 4000 
members who were admitted to the Bar 
in 1930, a new member who was ad- 
mitted in that year would have A.B.A. 
#1930-4001. The idea is that we would 
pick up members just because some 
lawyers like to exhibit the year of their 
admission to the Bar. 

Tuomas J. HALVEY 
New York, New York 


Two Articles 
Leave Him Unimpressed 

Just two comments on recent articles 
appearing in the August JOURNAL. 

First, the article on “The Jencks 
Case: The Viewpoint of a Military 
Lawyer” is very well done, and Major 
Kent’s thesis that military court rights 
and benefits are far superior to civil- 
ians’ courts might convince even me, 
but I spent some time as a JAG officer 
and it just ain’t so! 

Secondly, it seems to me that Sister 
Ann Joachim’s article “Charitable Im- 
munity: Why Abandon the Doctrine of 
Stare Decisis?” was, unwittingly, an- 
swered on the top of the same page 
on which that article was concluded, by 
the little 14-year-old girl’s Report on 
the Profession: 


It has always appeared to me that 
the law is one of the most vital things 
in our form of government and way of 
life. Always alive and vibrant, the law 
seems to surround us everywhere. It is 
never still but is always growing and 
changing to fit the needs of man as 
new circumstances and_ conditions 
arise. | Italics added. ] 


LEE J. HERETH 
Cincinnati, Ohio 


The “Family Lawyer’’ 
and Public Relations 

With all due apologies to your dis- 
tinguished contributor, Professor John 
S. Bradway of Duke University, who 
writes on “The Family Lawyer” in 
your August JOURNAL (1959), it seems 
to me, and doubtless to a great number 
of members of the American Bar As- 
sociation, that he has “missed the boat” 
in dealing with a theme close to the 
heart of every practicing lawyer who 
does not fall into the class of lawyers 
referred to in your thumbnail sketch— 
“Men Working”—first paragraph. Au- 
gust, 1959, JoURNAL, page 798. 

He dilates upon some future legisla- 
tive enactments that might tend to cre- 
ate a family status, something like a 
corporation, which family unit could 
then be represented as a unit by the 
family lawyer. 


He discusses the present unit of a 
(Continued on page 1006) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JouRNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00: Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00: Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1954 or before; $8.00 for lawyers admitted in 1955, 
1956 and 1957; and $4.00 for lawyers admitted in 1958 
or later. 


Manuscripts for the Journal 
® The JourNAL is glad to receive from its readers any manuscript, material or suggestions of items for publica- 


tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has heen accepted or published by any 


other publication. 
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Use This Handy Coupon 
to Send for Your FREE Sample Copy 
of a Current “Report”! 


COMMERCE. CLEARING, HOUSE, INC.. 


FEDERAL CARRIERS REPORTS-— Biweekly issues keep subscribers fully 
informed on new and unfolding developments concerning federal regulation of 
motor and water carriers and freight forwarders. Subscribers receive two Volumes at 
no extra charge to bring them up to date with pertinent laws, regulations, ICC 
general orders, court and ICC decisions, and the like. An easy-to-understand 
‘General Guide” clearly explains today’s federal carrier rules. 


STATE MOTOR CARRIER GUIDE—All explanation, no law texts—this 
easy-to-use ‘‘Guide’’ fully explores all phases of state regulation of motor carriers. 
Biweekly ‘‘Guide Reports’’ keep subscribers posted on everything new. Two 
Volumes provided without extra cost arrange motor carrier information uniformly 
by states under almost 9,000 separate headings to reflect relevant laws, regulations, 
rulings, court decisions, etc. 


AVIATION LAW REPORTS—Frequent “Reports” keep subscribers con- 
tinuingly informed about pertinent new changes and developments concerning 
federal and state controls over civil aviation. Three Volumes furnished at no extra 
cost bring subscribers the current aviation control background—laws; amendments; 
regulations; Civil Aeronautics Board, Federal Aviation Agency and court decisions; 
digests of state laws; and the like. 


UTILITIES LAW REPORTS—Weekly “Reports” cover all important changes 
to keep subscribers alerted to what's new on federal and state public utilities con- 
trols. Two big Volumes provided without extra charge present pertinent laws, court 
and Federal Power Commission decisions, orders, regulations, state public utility 
commission decisions, and other authorities as they stand today, plus CCH 
explanations. 
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Commerce Clearing House, Inc. 
4025 W. Peterson Ave., Chicago 46, Ill. 


Send us a free sample copy of a current “Report” and further 
details about the CCH Reporters indicated below—no obligation, 
of course: 


C Federal Carriers Reports CT Aviation Law Reporis 
[_] State Motor Carrier Guide  [[] Utilities Law Reports 
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Views of Our Readers 


(Continued from page 1002) 


family and with notable naivete, sets 
forth that so far as he knows, the 
family is best suited to the rearing of 
small children. 


He draws a distinction between a 
lawyer’s representation of his so-called 
family unit and representation of mem- 
bers of that unit. 


At one point he almost yields to an 
impulse to discuss the “Family Law- 
yer” from the comparison to the well 
known “Family Doctor”, but having 
mentioned it, he shies away from it, 
apparently fearful of being charged 
with being a copy-cat by the doctors 
who have forwarded their standing 
with the American public with millions 
of dollars of advertising of “the Family 
Doctor” by insurance companies, drug 
companies and motion pictures. 


Why did not Professor Bradway 
boldly espouse and propose the theme 
of the family lawyer by pointing up 
the thousand and one reasons why 
every family and its members should 
select and constantly employ a family 
lawyer to advise them and direct them 
and counsel with them in the myriad 
confusions, perplexities and difficulties 
of modern living? 


Departing from one of the most 
talked of bar activities of this age— 
that of the development of the Family 
Lawyer as an advance step in public 
relations—to increase and insure em- 
ployment of lawyers on the family 
level, your contributor has composed a 
fuzzy if not fanciful essay on the form- 
ation of a family unit by legislative 
fiat, and flatly proposes that lawyers 
representing such a unit would do so 
without representing individual mem- 
bers of that unit... 

J. Stoney Nye 
Newton, Kansas 


Thanks To Publishers 
for Their Help 

The Legal Aid Society of Evansville, 
Inc., which is a non-profit organization 
sponsored by the Vanderburgh County 
United Fund, wishes to express its 
sincere thanks to the West Publishing 
Company and to the .Bobbs-Merrill 
Publishing Company for the more than 
generous contributions they have made 
to the Law Library of this Society. 
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Their contributions have made the 


Law Office of this Society comparable, 
in its library, to any well-established 
law office in the community and have 
made it possible for its attorney to have 
readily available, at his finger tips, the 
law of Indiana. 


The Society sincerely appreciates the 
kindness and generosity of these two 
companies in furthering the goal of 
equal justice under the law to all. 

If you could publish a note of 
thanks, for us, we would certainly ap- 
preciate it. 

R. S. MATTHEW 
Legal Aid Attorney 


Evansville, Indiana 


The Solicitor General 
on Segregation: A Reply 

The review of J. Lee Rankin’s de- 
fense of the United States Supreme 
Court (August, 1959, issue, page 871) 
states that the Solicitor General does 
not feel that the Supreme Court had 
any choice but to outlaw segregation, 
because no other course would “have 
been accepted by the Nation” or could 
have been “justified to the peoples of 
the world”. 

That, my brother lawyers, is the very 
reason why the South feels put upon. 
It is our feeling that the United States 
Supreme Court is under a duty to re- 
solve all legal problems strictly on legal 
principles and not on a _ basis of 
whether the people will accept it or the 
world will like it. And surely that is 
not too much to ask! 

When the Solicitor General of the 
United States takes such an untenable 
and dangerous stand every man, 
woman, and child in this Nation is 
imperiled. Who can say which of us 
will be next? 

CLINTON J. MorGAN 
Rome, Georgia 


JAG Justice 
in Korea 

This is written in sorrow. On page 
762 of the July issue (45 A.B.A.J. 762), 
Professor Keeffe discusses my article 
in the March, 1959, Vanderbilt Law 
Review (12 Vanderbilt 369) . Quite un- 
derstandably, he is a little miffed with 
me for suggesting that his “JAG Justice 









in Korea” (6 C.U. Law Review 1) is 
“colored and hypercritical” (he says 
“hypocritical,” but neither article of 
mine uses that word). What Professor 
Keeffe does not tell your readers is 
what the JAG officers also think of 
Arthur Keeffe, which is found on page 
361 of the original article (6 Vand. L 
Rev. 333): 


A board, under the chairmanship of 
Professor J. Arthur Keeffe, of Cornell. 
established by the Secretary of the 
Navy to review general court-martial 
sentences imposed by Navy courts dur- 
ing the war, made an extensive survey 
of military justice in the Navy and 
submitted a lengthy report. As dis- 
tinguished from Professor Keeffe’s 
colored and hypercritical attacks upon 
military justice as published elsewhere. 
this report is a temperate, thoughtful 
and fair estimate of the picture in the 
Navy. It is one of the most illuminating 
of the reports mentioned. 


Things always are clearer in context. 


J. E. HARTNETT, Jr. 
Commander, USNR 


Boston, Massachusetts 


Stare Decisis 
and Segregation 

The August, 1959, issue of the AMER- 
ICAN BAR ASSOCIATION JOURNAL came 
to my desk today. 

Commencing at page 822, I notice 
an article by Sister Ann Joachim, 0O.P., 
Professor of Social Sciences at Siena 


Heights College, Adrian, Michigan. 


At the commencement of the article 
it is summarized as follows: 


Sister Ann Joachim discusses the 
status of the law in the five states 
served by the Northeastern Reporter on 
the question of the immunity of chari- 
table organizations for the torts of their 
agents. She finds that the highest courts 
of four of the five have either aban- 
doned or greatly modified the estab- 
lished rule. Such a judicial modifica- 
tion, she declares, is in direct violation 
of the doctrine of stare decisis and, if a 
change is desirable in the old rule, it 
should be left to the legislative branch 
of the government. 


The summary seems to be justified 
by the conclusion on page 827. 

This is mighty respectable authority 
in support of the South’s position with 
(Continued on page 1008) 
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A COMPLETELY NEW APPROACH TO CORPORATE TAX ADMINISTRATION 


BNA’s Bi-weekly Tax Management PORTFOLIOS FOR EXECUTIVES 
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Pictured above are some of the 31 Tax MANAGEMENT 
Portfolios to be made available to subscribers between now 
and September 30, 1960. Seven of these Portfolios are ready. 
The others will be issued, one at a time, on a regular bi- 
weekly schedule. Each new Portfolio will be accompanied 
by the bi-weekly Tax MANAGEMENT Memorandum, which 
shows how active tax managers are handling major tax 
matters, gives the views of tax experts—in business, private 
practice, or government—on tax proposals, and presents the 
consensus of corporation tax officials (at periodic round-table 
discussions) on the best possible solutions to problems of 
immediate interest. 

This unique tax service offers you: 

practical help in solving tax problems 

M expert tax program guidance 

™ usable information on specific tax problems 

M “how-to-solve-it” tax assistance from practicing tax 

administrators, lawyers, and accountants 

What each Tax MANAGEMENT Portfolio contains: 
@ a Situation Guide—listing commonly recurring problem 
areas and providing references to solutions in the Portfolio 
@ a Tax-Pattern Outline—supplying a brief explanation of 
typical problems and possible solutions 
@ a Detailed Analysis—providing a thorough treatment of 
specific tax problems in a given area, to enable the tax admin- 
istrator to give sound advice to management 
@ WORKING PAPERS—a complete set of worksheets for 
execution, reference, and distribution, containing “what-to- 
do” information for the tax executive, lawyer, and account- 
ant, to facilitate the giving of instructions to accounting, sales, 
and other departments. 
@ a_ Bibliography—containing helpful reference material, 
including official and unofficial sources 

To meet the differing needs of those concerned with cor- 
porate income taxes, two Subscription Plans are being offered. 
Please indicate the Subscription Plan you prefer on the form 
below, and mail it back to us today. 


The Bureau of Naiional Affairs, Inc. 

1231 24th Street, N. W., Washington 7, D. C. : 
Check one abaj/10 
OI wish to accept Full Service Subscription Plan. Please enter my 
order for Tax MANAGEMENT Portfolios and the bi-weekly TAX MANAGEMENT 
Memorandum at $344 per year, and send me as a bonus the first five 
Portfolios listed alongside. I understand I may return all materials, express 
collect, within 30 days for full cancellation of charges. 

0 I wish to accept the Memorandum Subscription Plan. Please enter my 
order for Tax MANAGEMENT Memorandum at $45 per year, and send me as 
a bonus the Tax MANAGEMENT Portfolio I have checked alongside. I 
understand I may return all materials, express collect, within 30 days for 
full cancellation of charges. 

NAME 
ORGANIZATION 
ADDRESS 
CITY. 
SIGNED. 
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Add sales as where applicable. 
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Topic-by-Topic Analyses of Cor- 
porate Income Tax Law with Full 
Treatment of Each Tax Problem 


Complete Sets of Worksheets 
for Putting the Most Advanta- 
geous Tax Practices into Effect 
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Twenty-seven experts actively engaged in 
corporate tax administration, practice of 
law, and accountancy offer their guidance 
through this TAX MANAGEMENT Service. 
This outstanding board of advisory and 
contributing editors is headed by Leonard 
L. Silverstein, co-author of Mertens’ Law 
of Federal Income Taxation, and a for- 
mer member of the Legal Advisory Staff, 
Treasury Department. 


PUBLICATION SCHEDULE 


Starting September 14, 1959, a new Port- 
weeks. 


folio will be issued every two 


LOOT. EO FN 


- State Taxation of Multi-State Business _ 


- Corporate Acquisitions + Pa 
Problems of Employees W. orking Abroad 
- Estate Planning for Corporate 

- Consolidated Returns - Depreciation and 
Amortization - Special. Fringe Benefits 


- Pension Plans and Profit-Sharing Plans — 


- Stock Option Plans - Deferred Compensa- 
tion Plans ». Filing of Returns, Collection 
of Tax, and ree Procedure « Withhold- 
ing and Payroll Tax Procedures eh aog py Nie sie 
tion and Use of Schedule M « Speci. 
Refund and Payment Problems - Net 


Operating Loss Deduction + Leased ri = 


ment and Warranted Products - Expe: 
in New Product Development - «Travel aad 


Entertainment Expenses - Inventory Meth- - 
ods + Reserve for Bad Debts and: Esti- © 


mated Expenses + Accrual of State, Local 
and Federal Taxes - 
Distributions and Stock Redemptions. 

- Corporate Liquidations - ‘Foreign Opera- 
tions — Base Companies * Federal Excise 


Taxes - Audit and Conference. Procedures 


Tax MANAGEMENT Memorandum subscribers 
should check one ‘of the seven Portfolios 


listed below. Full Service subscribers auto-. 


matically receive the first five’as a bonus, 


and the other two as. part of, the Service.” 


oO Declarations and Payments of Eeagemta 


Tax 
0 Sickness and Disability Benefits 
[] Moving Expenses 
0 Corporate Separations © _ 
C0 Foreign Income—Export Sales ate: 
[) State Taxation of Multi-State Business 
oc ce istic e 4 
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Views of Our Readers 





history, who saw it made, whose lives were shaped by it—this is the theme of Prudential's 


award-winning TV series, THE TWENTIETH CENTURY, Sunday Evenings, CBS-TV. 


LIFE INSURANCE - ANNUITIES - SICKNESS AND ACCIDENT PROTECTION - 


. ‘ . ' | 4 : 
... the people of the Twentieth Century: the people who made i i 


GROUP INSURANCE - 


GROUP PENSIONS 






Relive their darkest and brightest 
moments through the camera's eye 
on such programs as: 


THE MOVIES LEARN TO TALK 
—Garbo’s first words on film... Al 
Jolson singing “Mammy”. .. nostal- 
gic, historic — with commentaries 
by Jack Warner and Lee De Forest 


THE SUICIDE RUN TO MUR- 
MANSK-— the verbatim account of 
this World War Il adventure as told 
by a British skipper who lived it... 
as seen by American correspond- 
ent Walter Kerr who was a part of it 


THE WEEK THAT SHOOK THE 
WORLD —the prelude to World 
War Il...the seven days before the 
actual outbreak...radio tapes of 
America’s leading foreign corre- 
spondents...the dire predictions of 
what was to follow made by Edward 
R. Murrow and Eric Sevareid... 


.- Significant, exciting shows— 
POLAND ON A TIGHTROPE, 
GOERING, AGE OF THE JET, 
MAN AND THE MOON, THE 
OLYMPICS. See them all on “THE 
TWENTIETH CENTURY,” Sunday 
Evenings over CBS-TV. 





T h eC = 
Prudentia 


INSURANCE COMPANY OF AMERICA 


& 





(Continued from page 1006) 


respect to the so-called School Segre- 
gation Cases. 

For five years, two months and 
twenty-three days now, we have been 
urging that the judicial modification of 
May 17, 1954, is in direct violation of 
the doctrine of stare decisis and that if 
a change is desirable in the old rule, it 
should be left to the legislative branch 
of the Government. 

This is good law as to charitable 
organizations, It is good law as to the 
public schools of the states. 


CuHARLEs J. BLocu 
Macon, Georgia 


Labor Arbitration 
Instead of Strikes 

I think we all agree that we must 
have an orderly method of settling in- 
dustrial disputes. We must abolish call- 
ing of strikes with picketing, assaults, 
arson, murder and other acts of vio- 
lence with the dear old Long Suffering 
Public caught in between—taking up 
the time of our Presidents, mayors and 
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other public officials. It is barbaric 
and archaic—the law of the jungle. 
The issues are argued in the public 
press, in paid advertisements, reports 
to stockholders, pronouncements by 
leaders in capital and labor, heated 
negotiations, contradicting each other, 
with the result that the public cannot 
determine what are the facts. 

Labor and capital are now above the 
law or at least without any legal proce- 
dure for final determination of disputes 
and consequently resort to their own 
devices to gain their objectives instead 
of following a method provided by law 
as is the case in other disputes in the 
business world where there is no resort 
to violence but an orderly procedure 
in court where testimony is taken, the 
facts determined and a just decision 
rendered. 

Many industries including garment 
makers, movies, baseball and others 
have long ago abandoned the strike 
with very satisfactory results although 
they appoint only one person to act 
as umpire. 


So why not have boards with author- 
ity to hear the statements of both sides 
under oath and not only find the facts 
but render a decision so that we get 
through with it? Appoint on these 
boards, not representatives of labor 
and capital who are naturally biased, 
as in arbitration proceedings, but fair, 
honest and informed men who will act 
impartially. They do not need to be 
learned in the law because the matters 
they will consider are not legal but 
economic. These boards would be per- 
manent labor courts with’ power to 
enforce their decrees and—if not peti- 
tioned by the parties—would assume 
jurisdiction when necessary. .- 

This procedure has been endorsed 
by many organizations that have given 
the matter thorough and impartial con- 
sideration, and by competent and quali- 
fied I will not unduly 
lengthen this article by giving a com- 
plete list—suffice to refer to such or- 
ganizations as The National Federation 
of Salaried Unions and to John C. 


(Continued on page 1020) 
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What Does Big Business 


Do for Little Business? 


BIG HELP FOR SMALL BUSINESS and a big help for us too. 
Western Electric Company representative (left) discusses order with 
one of its many small business suppliers. Item purchased here is 
spring used in Bell telephone dials. Millions are bought every year. 


BELL TELEPHONE SYSTEM 


It does a great deal. 


The Bell System, for instance, buys from many 


small businesses. 


In 1958, its manufacturing and supply unit, the 
Western Electric Company, did business with 
more than 30,000 other firms throughout the 
country. Nine out of ten of these suppliers 
had fewer than 500 employees. 


Purchases totaled more than $1,000,000,000. 


In addition, Bell System employees spent a 
large part of their $3,750,000,000 wages with 
hundreds of thousands of other businesses. 


The Bell System also helps many a small 
business get started and grow by making its in- 
ventions and its product designs available to 
others on reasonable terms. 


Nearly eighty companies, for example, have 
been licensed to make and sell transistors and 
thus extend the usefulness of this amazing Bell 
Telephone Laboratories invention. 


There is no doubt that it has been one of the 
biggest factors in the electronics boom. 
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_ graduate lawyers! 


TACKLE 
IMPORTANT 
CASES 


right from the start! 


In the Judge Advocate General's Corps, 
you’re a practicing lawyer tackling impor- 
tant cases—right from the start. And your 
authority equals your responsibility. You 
receive an initial commission as a First 
Lieutenant with rapid promotion to higher 
grades. Together with the prestige, pay and 
allowances of an Army officer—you have 
the opportunity for a world-wide practice! 


You gain rapid, invaluable experience as a 
member of the JAGC legal team. Experi- 
ence in a wide variety of legal fields—the 
kind of experience that’s difficult to acquire 
early in a civilian law career. As an Army 
lawyer, you can practice in the following 
fields of law: 


Claims 

Patents 

Litigation 

Real Estate 
Procurement 
Military Affairs 
Military Justice 
Legal Assistance 
International Affairs 


eoeeese#ee?ees? 


You'll appreciate the professional challenge 
and responsibility that’s yours in the Judge 
Advocate General’s Corps. For full infor- 
mation about joining this outstanding legal 
team, mail the coupon today. 





winbiniti irises ------------- Clip this coupon—mail today! 


The Judge Advocate General's Office ABAJ-10-59 
Department of the Army 
Washington 25, D.C. 


Please send me details on the opportunities for lawyers in the Judge Advocate General’s Corps. 





NAME 





AODRESS 





city STATE 





LAW SCHOOL 





DATE GRADUATED (WiIL!. BE GRADUATED) 
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LAW STUDENTS! 
The JAGC accepts applications from 
young men during their last year in 
law school. Mail coupon for details. 
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Are you doing your share 





to educate your favorite 


future adults ? 


-..about the world he lives in? 
--- science and literature? 
..-history, sports 
and pleasure? 


You can now, by filling in the coupon below. 
Upon your immediate action your favorite future 
adult between 10 and 15 will receive YOUNG 
AMERICANS—the only magazine edited for boys 
and girls in their vitally important formative 
years. 

No other magazine offers the leaders of tomor- 
row such high quality editorial: timely, exciting 
and informative Fact, Fiction and Classic Litera- 
ture so important to educational and cultural 
growth. 


YOUNG AMERICANS ap- 
proved by leading educators 
and Children and Youth 
authorities. YOUNG AMERI- 
CANS is available only by 
mail subscription. It is not 
sold on newsstands. 


Photo courtesy Standard Oil of N. J. YOUNG AMERICANS... now entering our third-year of publication. 


i 
YOUNG AMERICANS, Strong Publications, Inc. | YOUNG AMERICANS, Strong Publications, Inc. 
' Post Office Box 1399, Grand Central Station, New York 17, N. Y. | Post Office Box 1399, Grand Central Station, New York 17, N. Y. 
Please enter my subscription to YOUNG AMERICANS.. | Please enter my subscription to YOUNG AMERICANS. 
1 year—$4.00 1] 2 years—$7.00 [1] 3 years—$10.00 2 | 1 year—$4.00 (1) 2 years—$7.00 [] 3 years—$10.00 FJ 
| (Additional postage: Canada 50¢, foreign countries $1.00 per year.) (Additional postage: Canada 50¢, foreign countries $1.00 per year.) 








Please enclose check or money order. Stamps not acceptable. | Please enclose check or money order. Stamps not acceptable. 


} Name. | Name. 








(Addr j Address 
City P.O. Zone___State. | City. 


Gift Card to Read. 
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TODAY'S NEW 


Reprinted from the 


8 service of 


MODERN FAGTORING 


AND HOW IT MEETS 


FINANCIAL REQUIREMENTS 


AMERICAN BAR ASSOCIATION JOURNAL 


€ iat Factors C 


a | 














Not long ago, an article 
appeared in the American 
Bar Association Journal 
which created considerable 
interest. Its title was, 
‘*Modern Factoring And 
How It Meets Today’s New 
Financial Requirements.”’ 


Its subject is especially applicable today, as business- 
men prepare financially for the coming upswing in 


the economy. 


Because of the great number of requests we have re- 
ceived for copies of the article, we recently reprinted 
it in booklet form. We are pleased to make it available 
without cost or obligation to members of the legal 


profession. 


In addition, we invite you 
to write for copies of ‘‘ The 
Business Growth Plan,’’ a 
16-page booklet designed 
for distribution 
clients. It describes in non- 
technical language how 


to your 





factoring, a specialized form of commercial financing, 
provides five major requirements for sound and profit- 
able business growth. 


For free copies please address your 
request, specifying the publication, 
and the quantity desired, to: 


Mr. Walter M. Kelly, President 
Commercial Factors Corporation 
One Park Avenue 

New York 16, N. Y. 
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PIONEER 
of 


Lawyers 


Professional 


Liability 
Insurance 


Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
Professional protection with New 
Amsterdam means a personal, pri- 
vate, confidential relationship. 


NEC) 


(Casuiner Company 


227 ST. PAUL ST. 


BALTIMORE 3, MD. 

















YOUR WAY 


When you use the CT organiza- 
tion for effecting incorporation, 
qualification, merger, dissolution, 
withdrawal, amendment or any 
corporation filing, your work is 
handled swiftly and surely, exactly 
as you instruct it to be handled. 








Albany 10....... 4 S. Hawk Street 
Bares S.......0500: Healey Building 
Baltimore 2..........10 Light Street 


Boston 9... 10 Post Office Square 
Buffalo3 Ellicott Square Building 
Chicago 4 208 S. La Salle Street 
Cincinnati 2............ Carew Tower 
Cleveland 14....Union Com. Bldg. 
Dallas1,RepublicNat’1Bank Bldg. 
SPONVOE Fo. csccicars 1700 Broadway 
Detroit 26............ Dime Building 
Dover, Del. ........ 30 Dover Green 


Houston 2........... 608 Fannin St. 
Jersey City 2 15 Exchange Place 
Los Angeles 13 510 S. Spring St. 
Minneepolis1,Midland BankBidg. 
New York 5........ 120 Broadway 
Philadelphia 9..123 So. Broad St. 
Pittsburgh 22...... Oliver Building 
San Francisco 4......... 333 Pine St. 
Seattle 1.........:.... 1218 Third Ave. 
St. Louis 2 314 North Broadway 
Washington 4 . Munsey Building 
Wilmington 99..100 West 10th St. 


an 




































ANY 
KIND 
OF 
BOND 
-ANYWHERE- 







ean 


WITHOUT DELAY 






What type of bond do you require? 
Through ten thousand agents in 
towns of importance across the 
United States and Canada, 
U.S.F.&G. offers almost every type 
of bond ... to satisfy judgments 
and awards, to guarantee compliance 
with other court decrees, to qualify 
fiduciaries, to secure replacement of 
lost securities. In nearly every 
county seat you'll find a U.S.F.&G. 
agent with power to issue court and 
judicial bonds at a moment’s notice. 











U S F & G United States Fidelity & Guaranty Company e¢ Baltimore 3, Md. 
. . ° . Fidelity Insurance Company of Canada ¢« Toronto 








Try LAW WEEK 
for 3 months 
at 
the regular rate 


LAW WEEK safeguards you 
against missing a single point 
of legal importance .. . 
saves your time 

by greatly reducing 

your reading load! 





WHAT YOU GET-each week 


1. Significant federal and state court decisions-—al! the precedent- 
setting cases establishing new principles of law. Typical head- 
ings: Antitrust, Taxation, Insurance, Public Contracts, Labor, 
Transportation, Trade Regulation, Criminal Law, Public 
Utilities, Railroads. 





2. Immediate notice of important new federal agency rulings 
—among them rulings in the fields of Money and Finance, 
Aeronautics, Taxation, Public Contracts, Shipping, Labor. 





3. Supreme Court Opinions, in full text—mailed to you the same 
day they are handed down-—plus Supreme Court Orders, 
Journal, Docket, Arguments. 





Summary and Analysis—a five-minute review of new law, 
including an incisive analysis of the leading cases of the week. 




















Clip this coupon! WwW Mail today! Sueeneuseesesasaas 


The Bureau of National Affairs, Inc. 
1233 24th St., N.W., Washington 7, D.C. 


Please send us The United States LAW WEEK for a trial period of 90 
days at your special introductory price of $13.00, including installation of 
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Knox who came out in favor of this 
method when senior member of the 
United States District Court of New 
York. 

It cannot be argued that this proce- 
dure would interfere with freedom of 
contract. Labor and capital would still 
be free to make agreements but if un- 
able to agree, could petition the labor 
tribunal for a hearing. Neither labor 
nor capital would be placed under sub- 
jection. 

Nor can it be said that labor disputes 
are too complex for judicial procedure. 
They are no more so than domestic 
relations, disputes concerning partner- 
ships, etc. 

Economists affirm that if values are 
established for the factors of produc- 


1020 American Bar Association Journal 


tion, labor disputes may be settled with 
almost mathematical accuracy. 


Let us remember that wealth is pro- 
duced by neither labor nor capital 
alone but by their cooperation and 
that by not providing labor with a legal 
remedy for injustice, real or fancied, 
we compel it to resort to its only 
weapon—the strike. 

At this time when our nation is 
striving to set an example and help 
other peoples to emulate our standards 
and ideals, let us set our own house in 
order and not allow a matter so vital 
to our progress and comfort, continue 
in its present haphazard, uncontrolled 
manner. 


We have shifted from an agricultural 
to an industrialized way of life and 
must solve the problems caused thereby. 
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Our First Responsibility: 


The President’s Annual Address 


by Ross L. Malone ¢ President of the American Bar Association, 1958-1959 


The By-laws of the Association require the President to deliver an Subsequent developments continued 
address at the opening session of the Annual Meeting on a subject approved the priority which the founders had 
by the Board of Governors. This is President Malone’s address, delivered given to legal education. As the mem- 
August 24 in Bal Harbour, Miami Beach. bership and size of the Annual Meet- 
ings of the Association increased, the 
program became more crowded. Those 
interested in the problems of legal edu- 
cation felt that the general meetings of 
the Association did not afford adequate 
time for their discussions. The demands 
for the allotment of additional time on 
the program led the Executive Commit- 
tee of the Association in 1893 to pro- 
pose a resolution to create a Section 
of Legal Education and Admissions to 





Many years after the close of his ment, there can be no question but that 
remarkable career, a contemporary of legal education has been a source of 
Simeon E. Baldwin described the continuing concern to the American 
founder of the American Bar Associ- Bar Association throughout the eighty- 
ation as: one years of its existence. Examination 

of the history of the Association fur- 


-..the man who has done more to nishes convincing evidence that tradi- 
elevate the general standard of legal 
education than any other person in 
this country, and who was the pro- 


tionally it has been recognized as “Our 
First Responsibility”. 


jector and progenitor of the entire The Constitution adopted by our the Bar. The motion to adopt the reso- 
a naa law instruction in foynders at Saratoga Springs, New lution was made by Simeon E. Baldwin 
the United States. - : : 

York, on August 21, 1878, stated the of Connecticut, and there resulted an- 


Whether or not the author of that "St object of the new Association to other “first” for legal education—the 
be “to advance the science of juris- first Section to be created by the 
prudence”. Of the seven committees Association. It is worthy of note that 
ticut the accomplishments of the or- originally created by the Constitution, it has since been joined by seventeen 
ganization of which he was the founder, ©" “4S “On Legal Education and additional Sections which will meet 
and later president, there was a sound Admissions to the Bar”. during the 82d Annual Meeting of the 
basis for his statement. Following completion of the organi- Association. 

It would have been surprising if zational formalities, the first resolution 
Simeon Baldwin’s great interest in Offered and adopted at the first meet- 


statement was attributing to the former 
Chief Justice and Governor of Connec- 


Since its inception, the Association 
has sought to elevate the standards of 


legal education had not been reflected ing of the Association was: legal education. In 1879, at a time 
in the organization which he ‘iad con- when no state in the Union required 
ceived. It would have been even more ResotveD, That the Committee on education in a law school for admis- 


Legal Education and Admissions to 


surprising if the national organization : 
6 8 the Bar be instructed to report, at the 


sion to the Bar, the Committee on 





of the legal profession had not evi- ensuing annual meeting, some plan for Legal Education filed its first report 
denced throughout its history a major assimilating throughout the Union the recommending that a law school edu- 
concern for the educational process by requirements of candidates for admis- cation be made a prerequisite of the 
which its members are prepared to sion to the Bar, and for regulating on right to take the bar examination. It 
serve the public. principles of comity, the standing recommended in detail the curricula 


W “i , throughout the Union, of gentlemen S . 
hether this interest be attributed already admitted to practice in their Which should be pursued during the 


to the influence of heredity or environ- own States. three years of law school which it pro- 
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posed. While the Association was un- 
willing to take such a big step so early 
in its life, it did approve a three-year 
law course, graduation from which 
would entitle a student to take the bar 
examination, and recommended that 
time spent in the law school be treated 
as equal to law office study in qualify- 
ing to take the bar examination. 

Through the years the proceedings 
of the Annual Meetings of the Associ- 
ation evidence the interest of its mem- 
bers in the educational requirements 
for the practice of law. The names of 
Woodrow Wilson, Samuel Williston, 
John H. Wigmore, John Randolph 
Tucker, William Draper Lewis, James 
Barr Ames, Roscoe Pound, Harlan F. 
Stone, William H. Taft, Silas H. 
Strawn, Elihu Root and others of com- 
parable distinction which appear in the 
proceedings of the Section, testify to 
the predominant position of legal edu- 
cation in the program of the Associ- 
ation through the years. 

At the Annual Meeting in 1899 a 
committee of the Section was appointed 
to “take into consideration what action, 
if any, shall be taken to bring the 
reputable law schools of the country 
into closer relations with each other 
and with the Section of Legal Edu- 
cation”. There resulted in 1900 the 
organization of the Association of 
American Law Schools, the member- 
ship of which was composed of law 
schools meeting the minimum standards 
of the Association. It met annually in 
conjunction with the Annual Meeting 
of the American Bar Association until 
1914. In that year the Association met 
in October—at a time when it was 
obviously impossible for most law 
teachers to attend. This resulted in a 
decision of the Association of Ameri- 
can Law Schools to meet separately 
from this Association, and since 1914 
there has not been a joint meeting of 
this Association and the Association 
of American Law Schools. 


The 1921 Requirements... 
A Legal Milestone 

The most significant action of this 
Association affecting. legal education 
occurred in 1921. In his address as 
President of the American Bar Associ- 
ation in 1916, Elihu Root had dis- 
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cussed at some length the problems of 
the Bar in relation to legal education, 
premising his discussion on the pro- 
position that if the legal profession is 
to discharge adequately its obligation 
to the public, it must terminate the 
production of incompetent lawyers by 
marginal law schools through elevating 
the standards of education and the 
requirements for admission to the Bar. 


Mr. Root concluded: 


The law school has taken the place 
of the law office, except for acquiring 
the mere technique of practice, and 
the rights of the people of the United 
States to have an effective administra- 
tion of the law require that the stand- 
ards of the best law schools shall be 
applied to determine the right to mem- 
bership in the Bar. 


Elihu Root’s eloquent plea for the 
elevation of the standards of legal 
education and his interest in the sub- 
ject undoubtedly resulted in his being 
elected and accepting the chairmanship 
of the Section of Legal Education and 
Admissions to the Bar in 1920. At that 
meeting the new chairman was author- 
ized to appoint a seven-member com- 
mittee, of which he would be chair- 
man, “to report to the next Annual 
Meeting of the Section their recom- 
mendations in respect to what, if any, 
action shall be taken by this Section 
and by the American Bar Association 
to create conditions which will tend to 
strengthen the character and improve 
the efficiency of persons to be admitted 
to the practice of law’. 

The report filed by the Committee in 
1921 has been characterized as “one 
of the milestones in the evolution of 
legal education”. The accompanying 
resolutions proposed to put the Ameri- 
can Bar Association on record as being 
of the opinion that every candidate for 
admission to the Bar should have 
graduated from a law school requiring 
two years of pre-law college study and 
three years of full-time study in law 
school, or its equivalent. 

The resolutions further put the Asso- 
ciation on record as favoring bar 
examinations and opposing the diploma 
privilege, and authorized the Council 
of the Section of Legal Education to 
publish the names of schools meeting 
the standards so. adopted, as well as 
the names of those which did not, and 


to make such publications available to 
“intending” law students. 


The resolutions then authorized the 
Council on Legal Education to call a 
Conference on Legal Education, in the 
name of the American Bar Association, 
to which state and local bar associa- 
tions would be invited to send dele- 
gates, which would, it was hoped, take 
action to “create conditions favorable 
to the adoption of the principles set 
forth”, 


The proposed resolutions were de- 
bated fully and were adopted by the 
Section, and the following day by the 
Association. This action, which in a 
large measure reflected the leadership 
of Elihu Root, has been referred to by 
Dean Harno as “the most articulate 
and positive action on legal education 
ever taken in America”. 


The National Conference which fol- 
lowed convened in Washington, D. C., 
in February, 1922. Forty-four state 
bar associations, over one hundred 
local bar associations, two Canadian 
bar associations, and a number of 
universities were represented in the 
Conference which was composed of 
560 delegates. Included among the 
speakers at the Conference were 
William Howard Taft, then Chief Jus- 
tice of the United States, Elihu Root, 
George W. Wickersham, John W. 
Davis, William G. McAdoo, George 
Wharton Pepper, Silas H. Strawn and 
other leaders of the profession. 

Debate on the resolutions continued 
for two days. There was a thorough 
“airing” of the “John Marshall and 
Abraham Lincoln” arguments as op- 


‘posed to the position of Mr. Root that 


the right of the public to be protected 
against ignorance and unfitness within 
the Bar must be predominant. On final 
vote the substitute motions which had 
been offered in an effort to “water 
down” the proposal of the Association 
were defeated and the original resolu- 
tions were adopted. 

This was the origin of the inspection 
and accrediting of law schools by the 
American Bar Association and of the 
establishment of standards of legal 
education on the basis of which the 
right of accreditation would be deter- 
mined. 


It is doubtful if this Association has 
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ever taken action which had a more 
far reaching effect upon the legal pro- 
fession or its relationship with the 
public. Had the Association never 
accomplished anything more than the 
adoption of the resolutions in 1921, 
implemented by the National Confer- 
ence in 1922 and the system of inspec- 
tion and approval of law schools which 
has followed, the existence of the 
American Bar Association would have 
been fully justified. 

As a further backdrop for the dis- 
cussion of some current problems of 
legal education, I should mention the 
creation of the National Conference of 
Bar Examiners in 1931, the inception 
shortly thereafter of the program of 
continuing legal education under the 
aegis of the Section of Legal Educa- 
tion; the creation of the joint Ameri- 
can Law Institute—American Bar Asso- 
ciation Committee on Continuing Legal 
Education in 1947; and the increase 
from two to three years of the pre-law 
education requirement in 1950. All 
reflect the appreciation by the legal 
profession of the importance of its re- 
sponsibility for the qualification of 
lawyers to render service to the public 
and our continuing determination that 
the Bar as a whole shall measure up 
to commensurate standards. 


Another Milestone... 
The Survey of the Profession 

One other product of the Associa- 
tion’s interest in legal education should 
be mentioned. It is the Survey of the 
Legal Profession, which was under- 
taken in 1947, 

In 1944 the Section of Legal Edu- 
cation received from the House of 
Delegates authority to conduct an over- 
all study of legal education and ad- 
missions to the Bar in the public in- 
terest. On pursuing the matter, the 
Section concluded that if the study of 
legal education was to be really worth- 
while, it should be a part of a much 
broader study of the profession as a 
whole. On recommendation to the 
House of Delegates, approval was 
forthcoming and a comprehensive sur- 
‘ey of the legal profession was under- 
liken, to be financed by a grant of 
*100,000 from the Carnegie Corpora- 
‘son and $50,000 which the Association 
“bligated itself to provide. 
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Only the final report of the Survey 
remains to be completed. As foretold 
by the original conception of the proj- 
ect, legal education was the subject of 
special attention throughout the Survey. 
The two major publications of the 
Survey dealing with legal education 
are the excellent study and report of 
Dean Albert J. Harno, entitled “Legal 
Education in the United States”, which 
has been of great assistance in the 
preparation of this address, and the 
volume “The Law Schools of the 
United States” by Lowell S. Nicholson, 
of Boston. The latter volume, pub- 
lished during the last year, is a statisti- 
cal study of information concerning 
the law schools of the United States 
based on answers to a comprehensive 


questionnaire issued by the Survey. 

In the light of the history of the 
Association which I have recounted, 
and the predominant concern for legal 
education which it discloses, I should 


like to consider three specific problems 
which are pointed up by the Survey of 
the Legal Profession. Each is a prob- 
lem relating directly to legal educa- 
tion; each is a problem in the solution 
of which the entire profession has a 
vital interest. They are: 

1. The relation of pre-law education 
to the law school. 

2. The necessity for more adequate 
education for professional responsi- 
bility. 

3. The inadequacy of the financial 
support for legal education. 

Any examination of problems re- 
lating to legal education must be made 
in the light of the “separate mainte- 
nance” agreed on by the American Bar 
Association and the Association of 
American Law Schools in 1914. An in- 
evitable result of this physical separa- 
tion has been loss of contact between 
the two organizations and a tendency 
on the part of each to regard the other 
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with something less than complete 
approval. In the same manner, as the 
teaching of law became established as 
a profession in itself, the law teacher 
and the practitioner have tended to 
drift apart. Too often the practitioner 
regards the educator as “a lawyer who 
couldn’t make a living in the practice”. 
The law teacher, in return, regards the 
practitioner as an embodiment of all 
of the deficiencies of the profession, 
who is primarily responsible for the 
disillusionment of the students in whom 
he is seeking to inculcate high profes- 
sional standards. 

This unfortunate situation has con- 
tributed to an attitude in the practicing 
profession which can be expressed as: 
“You educate them and we will worry 
about them after they have passed the 
Bar examination.” But that is too late 
for the worry to start if the interest of 
the profession as a whole is to be 
served. 

The conditions which determine the 
quality of the product of the law 
schools are susceptible of improvement 
in many respects through the joint 
effort of the teaching and practicing 
branches of the profession. Each can 
assist the other in the solution of vex- 
ing problems that should concern the 
entire profession. A rapprochement 
between tne two is much to be desired. 
It is an essential ingredient of any 
adequate solution of the problems un- 
der consideration. Perhaps the Ameri- 
can Bar Association, after returning 
the hospitality of our English brothers 
in 1960, should invite the Association 
of American Law Schools to meet 
jointly with us in 196] to strengthen 
our bonds with still another segment 
of the English speaking Bar! 

The relationship of pre-legal edu- 
cation to the law school is one of the 
most pressing problems of legal edu- 
cation today. It was the subject of a 
definitive study by Chief Justice Arthur 
T. Vanderbilt for the Survey of the 
Legal Profession and is treated at 
length by Dean Harno in his report. 
It is not a new problem. In 1900 


William Draper Lewis addressed the 
Section of Legal Education on the 
subject “The Proper Preparation for 
the Study of Law”, and it has been 
discussed ever since. A committee of 
the Association of American Law 
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Schools was established to deal with 
the subject in 1950. In 1953 its report 
“Pre-Legal Education—A Statement of 
Policy by the Association of American 
Law Schools” was adopted and dis- 
tributed. The established policy of the 
Association as reflected in that state- 
ment is that under no circumstances 
shall any college course be required as 
a prerequisite for admission to law 
school. It does discuss the general 
subject matter and character of in- 
struction which are considered desir- 
able, but it does not translate this 
discussion into pre-law courses. It is 
directed to the faculty and not to the 
student level. 


That this report has not provided 
the solution to the problem is apparent 
from the fact that all educators agree 
that students are reaching law school 
with inadequate preparation and many 
law schools have prepared individual 
statements on the subject for distribu- 
tion to pre-law students. Everyone who 
has studied the situation has concluded 
that the means whereby prospective 
lawyers can be assured maximum bene- 
fit from their pre-law education is one 
of the greatest needs of legal education 
today. Neither legal educators nor 
practitioners are in agreement as be- 
tween themselves or with each other 
as to how best to meet the need. 


Dean Harno, reporting for the Sur- 
vey, points out that we say to the 
student that he must have three years 
of pre-legal education, but exercise 
absolutely no control whatever as to 
the content of that education. Pointing 
his accusation equally at the American 
Bar Association and at the law schools, 


he said: 


Neither the authority that established 
the requirement, nor the schools, ex- 
cepting in the sporadic actions of some 
schools, offer the student guidance in 
the path he should follow. Why, as a 
measure of educational policy, does 
he not have that guidance? 


At the law school of the University 
of Michigan in June there was held 
“The 1959 Conference on Legal Edu- 
cation”, The conferees, approximately 
one hundred in number, included lead- 
ers in legal education from throughout 
the United States, deans of under- 
graduate colleges and a small number 










of representatives of industry and the 
practicing profession. The portion of 
the Conference in which I was able to 
participate was interesting, stimulating 
and most worthwhile. 


Attracting Gifted Students... 
A Pressing Problem 


It was generally recognized by the 
conferees that a pressing current prob- 
lem results from the fact that the legal 
profession is not attracting the share 
of outstanding and highly gifted stu- 
dents that it has in times past. More 
than one undergraduate dean attributed 
that fact, in part, to the complete lack 
of an organized undergraduate pro- 
gram for students intending to enter 
law school. They pointed out that the 
student is told, in effect, “The law 
school will accept three years of any- 
thing so long as your grades are 
satisfactory.” 

The deans further said that too 
often the result is either three years 
of courses in which it is easy to make 
satisfactory grades or that the student, 
lacking adequate guidance from the 
law, becomes interested in some other 
career during his undergraduate days 
and is lost to the law. 


Recognizing the fact that the pro- 
fession has not yet arrived at a satis- 
factory means of taking maximum ad- 
vantage of the period of pre-legal edu- 
cation, the conferees at Ann Arbor, in 
their Final Statement, said: 


We recommend that the Association 
of American Law Schools arrange for 
the appointment of a working commit- 
tee consisting of an equal number of 
law teachers and undergraduate college 
administrators and teachers, selected 
from the Association of American Col- 
leges Committee on Pre-Professional 
Education and the Conference of 
Academic Deans. The committee should 
be broadly charged with exploring 
methods of providing more effective 
use of the post high school study 
period as it relates to legal education. 


The statement further recommends 
that when the Committee has reported, 
a full-fledged conference should be 
called to consider pre-legal education, 
pointing out that it would logically 
follow the Arden House Conference 

(Continued on page 1082 
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Our Constitutional Heritage: 


Economic Due Process and the State Courts 


by Richard V. Carpenter * Professor of Law at Loyola University (Chicago) 


In this article, Professor Carpenter examines a number of decisions of 
state courts that have invalidated particular regulations of business as 
unreasonable encroachments upon liberty. These cases, he indicates, are 
in marked contrast to recent decisions of the Supreme Court of the United 
States, some of whose members appear to have repudiated the idea that 
economic freedom is protected by the due process provisions of the 


Constitution. 





Laissez-faire doctrine asserts that 
every man ought to be left absolutely 
free and unrestricted to pursue his own 
economic interest in his own way and 
to bring his industry and capital into 
competition with those of any other 
man or order of men. Today that doc- 
trine is dead in this country as a stand- 
ard of constitutional liberty. 

The question remains, however, 
whether or not the Supreme Court, or 
at least some spokesmen for it, have 
not gone too far toward the opposite 
extreme in setting up an unlimited 
power of government to impair human 
liberty, so long as the impairment pur- 
ports to operate only in the field of 
business and industry. Justices Douglas 
and Black, for example, repudiate the 
whole concept of substantive due proc- 
ess of law as a protection for economic 
lreedom. Thus in deciding Williamson 
\. Lee Optical of Oklahoma’ in 1955, 
Justice Douglas opened with these 
words: 


The day is gone when this Court uses 
the Due Process Clause of the Four- 
teenth Amendment to strike down state 





laws, regulatory of business and in- 
dustrial conditions, because they may 
be unwise, improvident, or out of 
harmony with a particular school of 
thought. 


The particular regulation in the case 
prohibited opticians from fitting 
glasses, or duplicating or replacing 
lenses in glasses, without a written 
prescription from a licensed ophthal- 
mologist or optometrist. Thus, it might 
well have been sustained on ordinary 
principles of police power. This fact 
may well have induced the concurrence 
of other Justices. Mr. Justice Douglas, 
however, makes it reasonably clear that 
his decision, at least, would have been 
the same even construing the facts to 
constitute an arbitrary restriction on 
one occupational group for the benefit 
of competing commercial interests. 

In contrast to the United States 
Supreme Court, however, the courts of 
no less than thirty states, thus far in the 
1950’s, have invalidated particular reg- 
ulations of business as unreasonable 
impairments of liberty and as viola- 
tions of due process of law under their 
respective state constitutions. During 


the 40’s the courts of four additional 
states did likewise.* 

We do not share the concern of some 
commentators who have seen in this 
trend a reaction to laissez-faire doc- 
trines upheld by the Supreme Court 
before 1937. We see, rather, a recovery 
of balance and a return to the median 
tradition of reason and moderation 
exemplified by Justices Harlan, White 
and Day in their dissent in Lochner v. 
New York,* Chief Justice Taft and 
Justice Sandford dissenting in Adkins 
v. Childrens Hospital,® Justice Stone in 
an impressive line of dissents, and 
finally Chief Justice Hughes writing 
for the Court in West Coast Hotel Co. 
v. Parrish® when the Court finally over- 
threw the earlier laissez-faire prece- 
dents. These justices reached their con- 
clusions by weighing the value of the 
liberty being impaired under particu- 
lar legislation, against the evils sought 
to be remedied and the reasonably pre- 
dictable consequences of the legislation. 
They recognized the presumption of 
validity favoring any act of legislation, 
but they treated the presumption as re- 





1. 348 U. S. 483, os. 75 S. Ct. 461 (1955). See 
also Day-Brite Lightin a v. Missouri, 342 
ad = 425, 72 S. Ct. 405 (195 2). 

See appendix attached hereto. 

3 Avasama: Alabama Independent Service 
Station Assn. v. Hunter, 249 Ala. 
571 (1947); Alabama Inde 
tion Assn. v McDowell, 242 
502 (1942); Lisenba v. Griffin, 242 Ala. 679, 8 
So. 2d 175 (1942). Iowa: City of Osceola v. 
Blair, 231 Ia. 770, 2 N.W. 2d 83 eA State v. 
Harrin ton, 229 Ia. 1092, 1095-6, 296 N.W. 221, 
223 (1941). Mussissiprr: Moore v. Grillis, 205 
Miss. 865, 39 So. 2d 505 (1949). Virainta: Moore 
v. Sutton, 185 Va. 481, 39 S.E. 2d 348 i). 

: 198 'U. S. 45, 65, 25 8 Ce 539 (190 

261 U. S. 525, 562, 43 S. Ct. 394 (1923). 

é 306 U. S. 379, 57 S. Ct. 578 (1937). 
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buttable and not as conclusive. It did 
not lock the scale upon which they 
weighed the competing interests of 
freedom and authority, but was at most 
a makeweight on the side of legislative 
authority. 

Justice Stone related the constitu- 
tional basis for business regulation in 
each instance to the existence of some 
serious restriction in the regulative 
force of competition and the resulting 
imbalance of bargaining power be- 
tween competing economic interests. 
Using this as a standard he sought in 
a series of dissents to justify regulation 
of prices charged by New York theater 
ticket brokers,’ fees charged by em- 
ployment agencies,*® and wages paid to 
labor.® As he put it, 


.. price regulation is within a state’s 
power whenever any combination of 
circumstances seriously curtails the 
regulative force of competition, so that 
buyers or sellers are placed at such a 
disadvantage in the bargaining strug- 
gle that a legislature might reasonably 
anticipate serious consequences to the 
community as a whole.§ 


Mr. Justice Stone here seems to have 
selected the basic good in liberal eco- 
nomics while leaving an escape from 
the evils of absolute laissez-faire. Com- 
petition is the most effective force man 
has yet found to maintain the best 
practical equilibrium between supply 
and demand in the traffic of commodi- 
ties, and to that end free prices are the 
only workable indices by which both 
to gauge and to effect the equilibrium. 
Private economic power, however, as 
well as the power of government, can 
sometimes grow so great and unbal- 
anced as gravely to impair a commu- 
nity’s economic freedom. Consequently 
the inhibition of due process against 
the government’s impairment of eco- 
nomic freedom may reasonably be 
modified by the government’s legitimate 
power to protect that freedom against 
serious injury by private forces. 
Economic freedom may be, as Jus- 
tice Douglas implies in his introduc- 
tion of the Williams opinion, merely 
“a particular school of thought”. But 
if so, it is the school of thought in 
whose context our revolution was 
fought and our Constitution framed. 
Despite all that has been said and writ- 
ten to the contrary, the record is rea- 
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sonably clear for those who have the 
time and patience to examine it for 
themselves, that economic freedom 
was originally and traditionally a 
preferred freedom impressed into 
the matrix of our constitutional aims 
and values under the aegis of due proc- 
ess of law.!° Certainly it is more than 
a personal predilection of individual 
lawmakers and judges, as Justice 
Holmes once implied it to be, just as 
freedom of speech is more than a mere 
visceral preference of those who ad- 
vocate it. Economic freedom is con- 
ducive to the material well being of 
society and, over the long run, is a pre- 
requisite to other civil liberties. 

Under reasonably competitive con- 
ditions, businessmen tend to increase 
production as long as they expect con- 
sumers will pay a price covering costs 
—including minimal profit inducement 
for use and risk of capital. The in- 
creased production, in turn, tends to 
reduce prices to the point where mini- 
mal profits on the additional produc- 
tion begin to disappear. The consumers, 
therefore, by their choice or expected 
choice of expenditures, largely deter- 
mine both production rates and prices. 
This is simply democracy in action—a 
process of participation in power. 

When the state subverts the regula- 
tive force of competition by unreason- 
able restrictions, or by outright at- 
tempts to fix prices, it runs the risk 
of pushing prices too low, which would 
create a scarcity of supply, or of rais- 
ing them too high, which would reduce 
consumers’ demand. Either situation 
would tend to reduce consumption be- 
low the level that over the long run 
would best fulfill the consumers’ con- 
cept of their own best interests. The 
substitution of government decisions 
for the business judgment of entrepre- 
neurs and the free choice of consumers 
cannot, therefore, be justified where 
reasonably competitive conditions exist, 
unless some extraordinary emergency 
or crisis calls for dictatorship. 

Not only abstract theory and analysis 
bring us to these conclusions. They 
are well supported by the evidence of 
history from the days of eighteenth 
century mercantilism, which ushered in 
our revolution and saw the framing of 
our Constitution, down to the present 
time. We are personally familiar with 





the post-war failures of price-fixing 
experiments and the evils of their ac. 
companying black markets. We know 
the astonishing contrast in material 
well-being between countries which 
regiment business as a matter of policy 
and those which encourage economic 
freedom. We have seen how all classes 
and sections of the German people be- 
came charged with hope, ambition and 
energy when the Bonn government de- 
liberately dropped the occupation policy 
of restrictions and went all-out to pro- 
mote economic freedom. 

Space does not permit detailed dis- 
cussion of the cases listed in our 
appendix. With respect to price-fixing 
cases, we can expect all courts to up- 
hold legislation against so-called “un- 
fair methods of competition”, includ- 
ing sales of merchandise below cost as 
“loss leaders”, or for the primary pur- 
pose of hurting competition. But the 
New Jersey Neeld case disapproved a 
statute prohibiting sales below cost 
when the statute failed to require as 
part of the prohibited act, the intent 
to injure competition. 

Generally speaking, minimum-price- 
fixing statutes are apt to be enacted in 
the interest of suppliers who are in a 
better position to command the market 
at a given price. Thus when business 
is bad, a community’s plushier barber 
shops have sought legislation to pre- 
vent less elegant, low-rent shops from 
cutting prices. But without the draw 
of lower prices the less elegant shops 
very likely find it difficult to compete. 
If any shop is unhygienic the state may 
certainly police it, but legislative dec- 
larations that barber prices must be 
maintained in the interest of public 
health and welfare, seem so much 
“verbal cellophane” and are so treated 
by practically all state courts since the 
early 1940's. 

An exception may be made for some 
special situations. For example, the 
California Farm Marketing Act not 
only provides a procedure to fix mini- 
mum prices for staple agricultural 
products. It also contemplates machin- 





Tyee nm & Brother ¥ Banton, 273 U. S. 418, 
451- 3. 47 S. Ct. 426 (1927 
Ribnik v. McBride "277 U. S. 350, 360, 48 
S. ci. 545 (1928). 
9. Morehead v. New York ex rel. Tipaldo, 298 

U. S. 587, a 56 S. Ct. 918 (1936). 

10. R. ws? nter, gray Due Process 
at Issue: ees sumé, 5 U.C.L.A. Law Rev. 4 
(January, 1958). 
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ery for “the control and disposition of 
any surplus, and for equalizing the 
burden of such surplus elimination or 
control among the producers, proces- 
sors, distributors or other handlers 
affected”. Under such a provision, or 
similar provisions of previous acts, 
central market agencies have on occa- 
sion been created to fix quotas and to 
regulate the flow of supplies to the 
market in the interest of price main- 
tenance. It can thus give to a vital 
industry of many small producers a 
power to administer prices, or more 
accurately to coordinate supply and 
demand, in much the same manner as 
is now done by large-unit industries. 
At the same time the loss taken in 
withholding surpluses from the market 
or converting them to low-end uses, 
can be spread among all the producers 
and handlers affected, and need not be 
suffered alone by those least able to 
bear it. Thus a reasonable argument 
can be made to support this kind of 
regulation during periods of serious 
depression or chronic over-supply when 
competition among a disorganized mul- 
titude of small producers takes on a 
spirit of desperation. Such regulation 
could moderate the harshness of com- 
petition in such periods, without com- 
pletely destroying its regulative effect 
on supply and demand. But we should 
note the California Asamoto case dis- 
tinguishing between market regulation 
of flowering plants which the court said 
exceeded the state’s police power, and 
regulation of staple food commodities 
essential to public needs. 


Fair Trade Laws constitute the most 
common current method of attempting 
to fix minimum prices. Some forty-five 
state legislatures have enacted such 
acts, customarily containing a so-called 
“non-signer clause”. This clause em- 
powers the manufacturer of a trade- 


C ses since 1950, inclusive, where state courts 

have invalidated regulations of business as vio- 

lat ons of due process of law under the govern- 
ing state constitution. 

Arizona: Edwards v. State Board of Barber Ex- 
niners, 72 Ariz. 108 (1951) (statute regulat- 
1g prices and hours for barbers). 

Avxansas: Union Carbide & Carbon Corp. v. 

White River Distributors, 224 Ark. 558 (1955) 

air Trade Law); Wilkins v. Harrison, 218 
rk. 316 (Green River type of ordinance ap- 
lied to house-to-house photographers) . 

C»:irornia: State Board of Dry Cleaners v. 
hrift-D-Lux Cleaners, 40 Calif. 2d 436 (1953) 
statute fixing minimum prices for dry 
eaning); People v. Asamoto, 131 Calif. 2d 22 


marked product to make agreements 
with one or more distributors, stipulat- 
ing that the product will not be sold at 
less than a designated retail price; the 
law then purports to make the desig- 
nated price binding on all other retail- 
ers—even those who have not signed 
the agreement. Since 1950 the courts 
of thirteen states have declared the 
“non-signer clause” violates due proc- 
ess of law and is void. Courts of two 
additional states have invalidated the 
clause on the ground it constitutes an 
unconstitutional delegation to private 
parties of the legislative power to fix 
prices.1! On the other hand most of the 
fifteen state courts which have upheld 
the Fair Trade Laws have done so with- 
out repudiating the due process argu- 
ment, using the theory that the non- 
signer clause is reasonable to enable 
manufacturers to protect their pro- 
prietary interests in the prestige and 
good will attached to their trade-marks. 
This theory is not too convincing in the 
face of evidence that the pressure for 
price fixing comes not from manufac- 
turers but from their distributors who 
seek to destroy the competition of low- 
cost, high-volume competitors such as 
the so-called discount houses. 

Other cases listed in the appendix 
deal with statutes which imposed un- 
reasonable restrictions on licensing, on 
product content, or on methods of 
business operation. Exercising judicial 
notice, enriched by legislative histories 
and Brandeis briefs, the courts found 
the statutes did not materially promote 
health, safety or general welfare—as 
many of the statutes piously proclaimed 
—and in many cases were designed to 
hamper particular commercial groups 
or industries in the interest of their 
politically more powerful competitors. 

We may not agree with every one of 
the decisions listed in the appendix. 


Appendix 


(1955). 

Cotorapo: Olin Mathiesen Chemical Corp. v. 
Francis, 134 Col. 160 (1956) (Fair Trade 
Law); General Motors v. Blevins, 144 F. Supp. 
381 (Col. 1956) (statute regulating franchise 
contracts of auto dealers with motor manu- 
facturers). 

Connecticut: United Interchange, Inc. v. Spel- 
lacy, 144 Conn. 647 (1957) (statute requirin 
publishers of ‘trae listings to be license 
realty brokers). 

Detaware: State v. Hobson, 46 Del. 381 (1951) 
(statute regulating signs at gasoline stations). 

Fiorma: Larson v. Lesser, 106 So. 2d 188 (1958) 
(Statute prohibiting solicitation of business by 
public insurance adjusters) ; Florida Account- 
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Richard V. Carpenter has been 
at Loyola University since 1952. A 
graduate of Marquette (A.B. 1924), 


Columbia (LL.B. 1927) and the 
University of Chicago (A.M. 1952), 
he practiced in New York City from 
1927 to 1942 when he went into the 
Army. In the service he was an 
assistant to the Theater Judge Ad- 
vocate in Europe, leaving the serv- 
ice in the grade of lieutenant colonel. 





Certainly we question the Indiana de- 
cisions which invalidated a_ statute 
limiting the resale price of retail in- 
stallment sale contracts. Such a statute 
seems a not unreasonable extension of 
ordinary usury statutes. But, in gen- 
eral, we hail these state decisions as 
bulwarks of freedom. They jibe with 
our constitutional traditions and heri- 
tage much better than does the authori- 
tarian line taken by the present United 
States Supreme Court. They are more 
consistent with democratic principles 
and with a wholesome political and 
economic regime. 





11. Tichenor Antiseptic Co. v. Schwegman 
Bros., 231 La. 51, 90 So. 2d 343 (1956); Quality 
Oil Co., Inc. v. Du Pont & Co., Inc., 182 Kans. 
488, 322 P. 2d 731 (1958). 


ants Association v. Dandelake, 98 So. 2d 323 
(1957) (statute restricting persons entitled to 
call themselves “accountants”); Miles Lab- 
oratories v. Eckerd, 73 So. 2d 680 (1954) (Fair 
Trade Act); City of Miami v. Shell’s Super 
Store, 50 So. 2d 883 (1951) (ordinance re- 
stricting barber’s hours). 

Georota: Cox v. General Electric Co., 211 Ga. 
286 (1955) (Fair Trade Act); Williams v. 
Hirsch, 211 Ga. 534 9 (statute fixing 
minimum cigarette prices) ; Harris v. Duncan, 
208 Ga. 561 (1951) (statute fixing minimum 
milk prices). 

Ittrno1s: Gholson v. Engle, 9 Ill. 2d 454 (1956) 
(statute requiring funeral directors to be 
registered embalmers); Heimgertner v. Ben- 

(Continued on page 1096) 
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Doctors and Lawyers: 


Physical and Civic Well-Being 





by Dr. Louis M. Orr ¢ President of the American Medical Association 


Dr. Orr discusses the importance of cooperation between the legal and 
the medical professions. He explains why physicians are often reluctant to 
appear as witnesses in court and outlines the dangers of unfounded suits for 
malpractice against doctors. This article was delivered as an address before 
the Stetson Law College Breakfast in Deland, Florida, last November. 





A few years ago, it would have been 
unusual for a doctor to appear before 
a group of lawyers, but today it is 
becoming increasingly common. For 
this | am most grateful because I be- 
lieve a better understanding between 
physicians and attorneys will greatly 
benefit both groups and _ ultimately 
mankind. 


This improved understanding be- 
tween our two professions is the direct 
flowering of the seeds of harmony sown 
by the creation of the joint American 
Medical Association—American Bar 
Association committee in June of 1957. 

The leaders of our organizations 
have long recognized that there was 
an unnecessary amount of friction be- 
tween certain members which had to be 
eliminated if one was to help the other. 

On behalf of both the American 
Medical Association and the individual 
physicians throughout the nation, I can 
sey the relations between lawyers and 
doctors have improved 100 per cent 
during the last year and a half. 


It is unfortunate that in the past any 
time a member of either group made an 
unpleasant remark about the other, the 
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newspapers and periodicals gave it ex- 
aggerated importance. These individu- 
als were usually just airing personal 
complaints and did not speak for their 
profession. I am certain that all of you 
realize the difference between one dis- 
gruntled doctor grumbling, “All law- 
yers are shysters”, and the feelings of 
the American Medical 
Likewise when one lawyer brands all 
doctors as quacks we do not regard 
that as official American Bar Associa- 
tion policy. 

I can assure you that the American 
Medical Association desires nothing 
short of the highest rapport between 
physicians and attorneys. 

Although our two professions are 
structurally dissimilar, there is a like- 
ness in their goals. Physicians cure ill- 
ness, prevent pain and heal wounds, 
all of which are steps toward our ulti- 
mate objective of the best possible 
physical health. 

Lawyers, on the other hand, cure ail- 
ments of society and prevent the social 
pain of crime by the administration of 
justice and the application of the laws. 
The impartial administering of justice, 
which has been called the “vitamins of 


Association. 





society”, helps improve the social and 
moral health of the community. 

Thus the professions are allied in 
the purpose of preserving the physical 
and civic health of our nation. 

Many lawyers have been honestly 
puzzled about the rancor felt against 
their profession by some doctors. What 
are some of the complaints voiced by 
doctors against attorneys? And more 
important, what can be done by both 
sides to remedy this discord? 

Let us consider first of all the doc- 
tor’s position in the medical-legal field. 
I think many physicians would like to 
compare themselves with the small boy 
who fell in the water while he was fish- 
ing. His father happened to wander by, 
and pulled the boy out, after which he 
asked: “Son, how did you come to fall 
in the water?” And the boy replied, “I 
did not come to fall in the water—I 
came to fish.” 

Like the small boy, many doctors 
argue that they did not study medicine 
to become entangled in medical-legal 
affairs. Nevertheless, they too are “in 
the water” and had better learn how to 
swim. Swimming in this case means 
learning how to perform properly as a 
medical witness, assisting in the better- 
ment of understanding between the 
medical and legal professions and tak- 
ing the necessary steps to stay out of 
court as defendants in professional li- 
ability actions. It is sad to realize that 
the average physician’s attitude toward 
court appearances was summarized re- 
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and a lawyer. He said, in part: 


To the physician, the courtroom 
means wasting valuable time to give 
a carefully restricted opinion, neces- 
sarily based on inadequate observation, 
for persons who cannot understand the 
details of the problem and who prob- 
ably will not believe him anyway. 


Much sport has been made over the 
stereotyped “typical” trial lawyer who 
humiliates and contradicts medical wit- 
nesses, and then holds them up to ridi- 
cule as befuddled ignoramuses. For- 
tunately for both professions, this type 
of character is confined almost exclu- 
sively to television, the movies and fic- 
tion. 

Physicians who have been frightened 
by these exaggerated tales are surprised 
to find that most lawyers are human, 
with very normal emotions and _aitti- 
tudes, such as respect for a brother 
profession and a desire to regard doc- 
tors as partners in the joint task of 
impartially administering justice. 

Many of us have been disturbed at 
the attitudes of a large percentage of 
doctors about court appearances. How- 
ever, they become understandable after 
examining the basic motivations. 

First of all, physicians are strangers 
to situations which lawyers find com- 
monplace. Some doctors have com- 
plained they are practically made par- 
ties to the case in which they testify. 
Of course, this should never occur. 
Rather it is the duty of legal person- 
nel to impress a physician that he is 
testifying concerning a certain set of 
facts and that he should studiously 
avoid becoming an advocate. 

Another cause of unhappiness is the 
time that court cases devour from a 
doctor’s daily practice. And I can assure 
you this is not because the physician 
is afraid of losing a fee. Very few doc- 
tors can spare time from their morning, 
afternoon and even night hours. They 
have hospital and sick calls to make, as 
well as office appointments to meet. 
A doctor’s most important concern is 
for his patient and he becomes justly 
irritated if he feels valuable time is be- 
ing wasted. 

The effect of stories about doctors 
twiddling their thumbs in courts for 
hours while lawyers argue seemingly 


unimportant and obscure legal techni- 
calities is very difficult to minimize. 

An attorney should feel obligated to 
acquaint a doctor with courtroom tactics 
and the procedures likely to be used in 
the particular case. Under these cir- 
cumstances a doctor will be properly 
prepared and can testify with dignity 
and intelligence, without fear or doubt. 

It is obvious that a properly pre- 
pared witness will present objective, 
impartial testimony to the jury, which 
is the reason for his presence. 

Our need for finding workable solu- 
tions to the medical testimony problem 
is evident when we realize that between 
65 and 80 per cent of all litigation in 
our courts today requires some type of 
medical reports or testimony. And sev- 
en out of ten personal injury cases are 
decided on medical rather than legal 
considerations. 

To define and solve these problems, 
I am convinced it is essential to estab- 
lish a better understanding between the 
two professions. I feel very strongly 
that physicians and attorneys must 
cease sniping at one another and start 
working together in harmony. 

We cannot deny that there are cases 
of actual malpractice or questionable 
conduct in which a patient suffers in- 
jury resulting from accidents, careless- 
ness or ignorance on the part of a 
physician. 

The American Medical Association 
has never and will never avoid respon- 
sibility for the physicians in these 
cases. The persons injured as a result 
of such circumstances deserve compen- 
sation. That is why physicians carry 
professional liability insurance. It is 
one of the inevitable occupational haz- 
ards in the admittedly difficult art of 
practicing medicine. 

However, the law department of the 
American Medical Association reports 
that a recent study shows the vast ma- 
jority of all professional liability claims 
and suits are not justly founded. 

It is ironic that the very skill of 
modern doctors is one of the primary 
causes of malpractice claims. Medicine 
has advanced so rapidly that many pa- 
tients expect perfect solutions to their 
medical problems. The public believes 
that very few ills are incurable, and in 
areas where cures are normally ob- 
tained, the doctor is sometimes blamed 
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Alan Anderson 


Louis M. Orr took office as the 
113th President of the American 
Medical Association in June. A dis- 
tinguished urologist who practices 
in Orlando, Dr. Orr was graduated 
from Emory University Medical 
School in 1924, was a surgical house 
officer at Peter Bent Brigham Hos- 
pital in Boston in 1924-1925 and 
served as a resident in urology and 
general surgery at the old Lakeside 
Hospital in Cleveland in 1926. 





if the results are not entirely what the 
patients expect. 

One of our daily mounting fears is 
that if doctors must become increasing- 
ly concerned about legal actions, their 
own aggressive instincts could over- 
come their humanitarian and profes- 
sional motivations. Such a _ doctor 
would be inclined to concentrate more 
on his own protection and less on the 
care of his patients. He would tend to 
bypass the highly successful medical 
procedures that may have slight danger 
connected with them. Whether medic- 
ally indicated or not, he would exhaust 
every possible laboratory aid in every 
case; he would, on the least provoca- 
tion, bring consultants into the case; 
he would keep the patient in the hos- 
pital longer than necessary. By these 
means, although the cost to the pa- 
tient is measurably increased, the doc- 
tor would reduce the hazard to him- 
self. 

Another possible effect from claims 
and suits would be the lowering of pro- 
fessional prestige. This would help 
breed mistrust between the patient and 
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his doctor. Of all facets of health care, 
the medical profession regards the close 
confidence and trust between physi- 
cian and patient as one of the most 
essential for successful treatment. 

I have painted a rather unpleasant 
picture of what could happen to medi- 
cal care. I sincerely doubt it will hap- 
pen, thanks to the better understanding 
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already created between our two pro- 
fessions. But the reason I illustrate this 
is to emphasize the urgency of our 
closer cooperation and mutual sympa- 
thy. Doctors are as interested in the 
civic health of our nation as they are 
in its physical well-being. 

I know lawyers share the desire of 
physicians to safeguard the health of 


of Commissioners 


on Uniform State Laws 


The sixty-seventh annual meeting of 
the National Conference of Commis- 
sioners on Uniform State Laws was 
held at the Americana Hotel, Miami 
Beach, Florida, the week preceding the 
American Annual 
Meeting. President James C. Dezen- 
dorf, of Portland, Oregon, presided 
over the sessions held daily from Au- 
gust 17 to 22. Over 120 Commission- 
ers from the fifty states, the District 
of Columbia and Puerto Rico were in 
attendance. 

The National Conference developed 
from a special committee on Uniform 
State Laws appointed by the American 
Bar Association in 1889, and from an 
act adopted by the New York Legisla- 
ture in 1890 authorizing the appoint- 
ment of “Commissioners for the pro- 
motion of uniformity of legislation in 
the United States”. All of the states are 
now represented in the National Con- 
ference through Commissioners, usual- 
ly three in number, appointed by the 
chief executive. 

Close liaison is maintained with the 
American Bar Association through 
consultation and collaboration with the 
appropriate Association Sections and 
Committees in the drafting of Uni- 
form and Model Laws, and through 
representation of the Conference in the 
House of Delegates and submission of 
Uniform Laws to the American Bar 
Association for approval. The Confer- 
ence receives an annual appropriation 
from the American Bar Association to 
supplement the contributions made by 
the various states and by some state 
bar associations. 

Judge Warren L. Jones of the United 
States Court of Appeals for the Fifth 
Circuit and a former Commissioner 


Bar Association 
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on Uniform State Laws from Florida 
welcomed the Conference. 

The following acts, having received 
word-by-word and _ line-by-line con- 
sideration by the Conference as a 
whole, as well as by its sections and 
committees, received final approval: 

Uniform Perpetuation of Testimony 
Act 

Model Defender Act 

Model Foreign Bank Loan Act 

In addition, interim drafts of the 
following proposed acts were con- 
sidered at length and referred to the 
next annual Conference: 

Uniform Act on Paternity Proceed- 
ings 

Uniform Federal Tax Lien Registra- 
tion Act as Revised 

Uniform Corporate Guaranty Act 

Uniform State Code of Military Jus- 
tice 

Uniform Death Tax Credit Act 

Uniform Testamentary Additions to 
Inter Vivos Trusts Act 

Uniform Liability for Radiation In- 
juries Act 

Uniform Anti-Solicitation Act 

Uniform Extra-Territorial Process 
Act 

Uniform Securities Ownership by 
Minors and Incompetents Act 

Model Unauthorized Practice Act 

Model Retail Installment Sales Act 

Amendments to Model Court Ad- 
ministrator Act 

Revision of Model State Administra- 
tive Procedure Act 


Copies of the acts finally approved 
and information concerning interim 
drafts of those acts still in process may 
be obtained by writing to the National 
Conference of Commissioners on Uni- 
form State Laws, American Bar Center, 





America in all aspects. We are not two 
clashing opponents, but rather two 
groups of citizens, bearing different 
arms, but both battling together for our 
ideals. Let us understand and assist one 
another in this struggle. Our unity and 
harmony will inspire those we serve. 
Physical and civic health—upon 
these rest the welfare of humanity. 


George R. Richter, Jr. 





Chicago 37, Illinois. Any Section or 
Committee or Association member hav- 
ing an interest in any of the proposed 
acts and not already in touch with the 
drafting committee is strongly urged to 
contact the Conference at its Chicago 
office. 

The new President of the Conference 
for a two-year term is George R. Rich- 
ter, Jr., of Los Angeles, California. 
Other officers elected for a one-year 
term are Harold Havighurst, of Chi- 
cago, Illinois, Vice President; Wil- 
loughby A. Colby, of Concord, New 
Hampshire, Secretary; and William A. 
McKenzie, of Cincinnati, Ohio, Treas- 
urer. Appointed to the Executive Com- 
mittee by President Richter were Wal- 
ter P. Armstrong, Jr., of Memphis, 
Tennessee, Chairman; Alfred A. Buer- 
ger, of Buffalo, New York; Walter D. 
Malcolm, of Boston, Massachusetts: 
William J. Pierce, of Ann Arbor, Mich- 
igan; and George V. Powell, of Seattle, 
Washington. 
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Military Law Abroad: 


The Status of Forces Agreement in England 


by Earl Snyder *¢ Major, United States Air Force 


Major Snyder writes of the basic problem which the Status of Forces 
Agreement between the United States and the United Kingdom attempts to 
solve and then goes on to discuss the way it works. He pays particular atten- 
tion to the differences between British and American courts which make 
more difficult the problem of the American military lawyer in England. 





There are many who believe that few 
things are more desirable in today’s 
bi-polar world than a workable, mutu- 
ally profitable Anglo-American rela- 
tionship. The NATO Status of Forces 
Agreement, in its day-to-day operation, 
must play its part if the relationship 
is to be a satisfactory one for both 
parties. The effective date of the 
Agreement in the United Kingdom 
thereafter referred to as England) was 
June 13, 1954. 

The resolution of ratification was 
agreed to by the United States Senate 
on July 15, 1953. This resolution pro- 
vided, inter alia, that, “A representa- 
tive of the United States . . . will attend 
the trial of any... person by the au- 
thorities of a receiving state under the 
[Status of Forces] Agreement. . .” 

This task, in one of two forms, has 


a 
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in International Law, Cambridge University, 
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fallen wholly on judge advocates of 
the Armed Forces stationed in NATO 
member countries. 

The judge advocate has either been 
required to attend trials specified in 
the Agreement (if the offense is 
other than a minor one) or he is 
charged with close supervision and ad- 
ministration of the processes by which 
lay observers attend trials and report 
on them. Such trials may average as 
many as two or even three each work- 
ing day at an Armed Forces installa- 
tion. 

The thesis of this article will be that 
the day-to-day operation under the 
Agreement is the key to its workability. 

This article presupposes a sufficient- 
ly adequate working knowledge of the 
basic scheme of the Agreement to per- 
mit an examination of its operation in 


England and a comparison of the 
English machinery of justice (insofar 
as it relates to the workability of the 
Agreement) with that in the United 
States.! 


Some Preliminary 
Considerations 

An adequate knowledge of law and 
juridical processes is essential for one 
concerned with day-to-day operation 
under the Agreement. Apart from that, 
it is no oversimplification to say that 
the problem is largely one of human 
relations. Perhaps that is stating the 
obvious. 

There is no public official in England 
who corresponds to the district attor- 
ney or state’s attorney or prosecuting 
attorney in the United States. The con- 
stabulary (which initiates all prosecu- 
tions and prosecutes minor ones to 
final disposition) is guided by direc- 
tives and instructions from the Home 
Office (the governmental agency 
charged with over-all supervision of 
administration of justice) as well as 
by recommendations and suggestions 





1. Generally speaking, the Agreement pro- 
vides for apportioning jurisdiction between the 
se state (England, in this instance) and 
the sending state (the United States). In rare 
cases the United States has exclusive jurisdic- 
tion: e.g., if the offense committed is an offense 
against United States law but not against Eng- 
lish law. In equally rare cases England has 
exclusive jurisdiction: e.g., where the offense 
committed is an offense sg English law but 
not against United States law. Except for these 
two. extremes, jurisdiction is. concurrent. In 
these cases, the United States has mgs 24 right 
to exercise jurisdiction (1) if e offense is 


solely against ~~ or property of another 
member of the United States forces: e.g., as- 
sault and battery or manslaughter by one serv- 
iceman of another serviceman (2) if the offense 
arises out of any act or omission done while on 
official duty: e.g., manslaughter by a service- 
man through gross negligence in driving a 
government vehicle while on official business 
when the deceased is an English citizen. In all 
other cases England has primary right to exer- 
cise jurisdiction to the other nation. It is set- 
tled United States” policy to request a waiver 
of jurisdiction in every case. 
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of the Director of Public Prosecutions. 


First off, it may be said, of course, 
that the United States continues to 
exercise exclusive jurisdiction under 
the Uniform Code of Military Justice 
over purely military offenses. These 
are offenses such as absence without 
leave, failure to obey the lawful order 
of a superior and disorderly conduct 
in station or camp. 

By an interesting rationalization, 
Article 134 of the Uniform Code of Mili- 
tary Justice? may be utilized for pun- 
ishment of violations of English laws 
outside of the Armed Forces installa- 
tion where a waiver of jurisdiction 
is granted. The key to this is, of 
course, that “...conduct of a nature 
to bring discredit upon the armed 
forces .. .” is wide enough by a rea- 
sonable interpretation to include any 
wrongful and unlawful violation of 
English law which it is the duty of the 
servicemen concerned to obey.* 

But aside from these points, some 
interesting questions may arise. 

Take, for example, a vehicle ac- 
cident in which the vehicle is owned 
and operated by an American service- 
man. The serviceman driver is only 
slightly injured. However, an Ameri- 
can serviceman passenger is killed. 

English authorities assert primary 
right to try the serviceman driver for 
the offense of causing death by reck- 
less or dangerous driving of a motor 
vehicle (Section 8, Road Traffic Act, 
1956). Their theory is that death was 
prima facie caused by reckless or dan- 
gerous driving of the motor vehicle. 
Their contention is that the offense is 
the dangerous driving of the motor 
vehicle; that death resulted from the 
dangerous driving, thus bringing the 
offense within the purview of the cited 
statute. 

United States authorities, however, 
assert their right to try the serviceman 
concerned by court martial under 
Article VII, 3(a) (i) of the Status of 
Forces Agreement. The theory on 
which they proceed is that this offense 
is one solely against the person of 
another member of the force. Primary 
right to exercise jurisdiction lies with 
United States authorities. 


The conflict was ultimately resolved 
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by the Engiish authorities’ accepting 
the United States’ view. 

Take another example: The English 
wife of a United States serviceman 
allegedly commits arson by churlishly 
setting fire to the apartment in an 
English town where she and her hus- 
band reside. The comparable offense 
in the Uniform Code of Military 
Justice is contained in Article 120. 

There is no jurisdictional controver- 
sy, in fact, here between American and 
English authorities. Doubt cast by the 
Uniied States Supreme Court decision 
concerning jurisdiction to try depend- 
ents of American servicemen overseas” 
is compounded by the fact that this 
accused, while a dependent, is not an 
American citizen. Jurisdiction is re- 
tained by English juridical authorities. 

The more interesting question is 
whether or not this defendant is en- 
titled as of right to have counsel fees 
paid out of appropriated funds of the 
United States.® 

Another matter that sometimes 
causes difficulty in the day-to-day 
operation of the Agreement is whether 
or not an offense arises out of an act 
or omission done in the performance 
of official duty.“ Many American 
servicemen live in private dwellings 
from one to thirty-five miles or more 
from their duty installation. Interpre- 
tation of the cited provision of the 
Agreement has accorded to these serv- 
icemen “... the performance of official 
duty” in going to and from their places 
of residence off the installation by a 
reasonably direct route. 

The “frolic of your own” doctrine 
of tort law has been brought into play 
here, however. If one stops along his 





2. 64 Stat. 220, 50 U.S.C. §705. This article 
states: Though not specifically mentioned in 
this Code, all disorders and neglects to the 
prejudice of good order and discipline in the 
armed forces, all conduct of a nature to bring 
discredit upon the armed forces, and crimes 
and offenses not capital, of which persons sub- 
ject to this Code may be guilty, shall be taken 
cognizance of by a general or special or sum- 
mary court martial, subject to the nature and 
degree of the offense, and punished at the dis- 
cretion of such court. 
aan S-5504, Wolverton, 10 C.M.R. 641 

4. This provision reads in pertinent part: 
“Art. VIL...3. In cases where the right to 
exercise jurisdiction is concurrent the follow- 
ing rules shall apply: (a) The military author- 
ities of the sending state shall have the primary 
right to exercise jurisdiction over a member of 
a force...in relation to (i) ... offenses solely 
against the person...of another member of 
the force...’ 

5. Kinsella v. Krueger, 351 U. S. 470 (1956). 

6. Act of toon 24, 1956, 70 Stat. 630, 10 U.S.C. 
§1037. As a matter of interest, the administra- 
tive decision was that, whatever the defendant’s 
rights, or lack of them, counsel fees would be 









way from his station to his home off 
the station, or vice versa, in order to 
embark on a “frolic of his own”, any 
offense committed during that trip will 
not be one “in the performance of 
offcial duty”. For example, if one 
stops off in a public house (or pub, as 
it is more commonly known) while 
returning to his residence from his 
station he has, in effect, “snapped” 
the official duty chain of his trip. 


Waivers of Jurisdiction 


The Status of Forces Agreement pro- 
vides that the state having primary 
right to exercise jurisdiction may 
waive the right.* 

A waiver of jurisdiction is requested 
in every criminal case in which an 
American serviceman is a defendant if 
England has primary right to exercise 
jurisdiction. There appears to be a 
discernible trend to grant increasingly 
waivers of jurisdiction to United States 
military authorities for offenses com- 
mitted against English law. Persua- 
sive experience indicates that practical 
considerations, not eleemosynary mo- 
tives, have caused this. 

English juridical authorities appear 
to be aware (1) that courts martial 
generally assess heavier sentences than 
English courts for the same offense, 
(2) that the expense involved in the 
prosecution of a case can readily be 
shifted from English to American tax- 
payers if courts martial are allowed to 
try servicemen offenders, (3) that the 
work involved can be equally shifted 
to United States Armed Forces’ law- 
yers, and (4) that acquittals, particu- 
larly in sex offenses, are not so prone 





paid under the statutory authorization. 

7. Article VII 3(a) (ii), Status of Forces 
Agreement, provides: ‘Article VII...3. In 
cases where the right to exercise jurisdiction 
is concurrent, the following rules shall apply: 
(a) military authorities of the sending state 
shall have the primary right to exercise juris- 
diction over a member of the force or of a 
civilian component in relation to...(ii) of- 
fenses arising out of any act or omission done 
in the performance of official duty...” 

8. Article VII, 3(c) provides: “...The au- 
thorities of the State having the primary right 
[to exercise jurisdiction] shall give sympathetic 
consideration to a request from the authorities 
of the other State for a waiver of its right in 
cases where that other State considers such 
waiver to be of particular importance.” 

9. For the first year and a half after the 
Agreement became effective in England, waiv- 
ers of jurisdiction were granted in approxi- 
ge 4 10 per cent of offenses against English 
law. In a twelve-month period, commencing 
about two and a half years after the effective 
date of the Agreement in England, waivers of 
jurisdiction were granted in approximately 25 
per cent of the cases in which offenses were 
alleged to have been committed. 
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to occur in courts martial as in English 
courts where there is trial by an Eng- 
lish jury. 

In fairness, Sir Theobald Mathew, 
Director of Public Prosecutions, has 
stated in a letter to the writer that (2) 
and (3) above have never entered 
into consideration of any grant of 
waiver of which he has knowledge. 
Nevertheless, the writer adheres to his 
original opinion. Sir Theobald does 
not have knowledge of all waivers 
granted by English constabularies. 

The other side of the coin is equally 
a practical one. English authorities 
are sometimes reluctant to waive juris- 
diction in a given case because they 
realize that justice must not only be 
done, but it must seem to be done as 
well, in order to satisfy the English 
citizenry. 

For example, suppose an American 
serviceman breaks and enters a place 
of business in an English city. If he 
is tried for this offense in an English 
court, that fact will be widely recorded 
in the English press. Even though 
there is an acquittal, justice will seem 
to have been done. 


Tribunals 

It will be convenient first to set out 
the system of courts exercising crimi- 
nal jurisdiction in Englend; then to 
consider each of these courts in turn, 
setting out their jurisdiction, function 
and personnel; then compare them, 
where feasible, with courts in the 
United States. 

Courts exercising criminal jurisdic- 
tion in the juridical hierarchy are (1) 
magistrates’ courts (2) quarter ses- 
sions (3) assizes (4) the Queen’s 
Bench Division of the High Court of 
Justice (5) Court of Criminal Appeal 
and (6) House of Lords. 

All cities and towns and many large 
villages in England have magistrates’ 
courts. There are over 1,000 such 
courts. They consist either of two or 
more lay justices of the peace or one 
paid magistrate (called a metropolitan 
stipendiary magistrate in London or 
simply a stipendiary magistrate in 
several large cities other than London). 
These courts are also known as courts 
of petty sessions (as opposed to courts 
of quarter sessions) or courts of sum- 
mary jurisdiction. 


The Status 


Each magistrates’ court is composed 
of lay magistrates and is presided over 
by a chairman. No legal qualification is 
required for the magistrates or chair- 
men. But some of the chairmen are, in 
fact, barristers who are not practicing 
at the Bar. 

The chief function of the magistrates’ 
courts is the hearing and determination 
of minor offenses. Thus, the majority 
of criminal offenses are disposed of in 
magistrates’ courts. An American serv- 
iceman will be most apt to have con- 
tact with the English juridical system 
through the magistrates’ court. 

The quality of English justices of 
the peace is substantially above that 
encountered in justices of the peace in 
many states of the United States. The 
office is one of honor rather than profit. 
It generally goes to men of relatively 
high intelligence with a substantial 
sense of social obligation. In many 
cases there is a family tradition of 
public service of that or a similar 
nature, 

Each bench of magistrates has a 
magistrates’ clerk, a qualified solicitor. 
He performs all the juridical processes, 
other than prosecutory ones, necessary 
to place the offense before the magis- 
trates for hearing and determination; 
he also acts as adviser on legal ques- 
tions to the magistrates. 

There are five classes of cases that 
come before the magistrates’ courts. 
Thus, any American serviceman may 
be dealt with in any one of the five 
following ways. 

First, there are summary offenses 
for which the maximum punishment is 
three months’ imprisonment. In these 
offenses the accused may not refuse to 
be tried by the magistrates; these cases 
must be dealt with summarily by the 
magistrates. 

Second, offenses which are essential- 
ly summary in nature but for which 
punishment may exceed three months’ 
imprisonment. In these cases the ac- 
cused has a right to trial by jury at 
quarter sessions or assizes. Thus, be- 
fore hearing any evidence, the magis- 
trates must inquire of the accused 
whether he consents to be tried sum- 
marily, or whether he demands trial 
by jury. 

Third, there are certain indictable 
offenses which may be dealt with sum- 
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marily under Section 19, Magistrates’ 
Courts Act, 1952. In these cases the 
accused must consent to have his of- 
fense dealt with summarily by the 
magistrates and the magistrates must 
consider it advisable to deal with it. 

Fourth, certain offenses are made 
punishable either on indictment or 
summarily, by the enactment creating 
them. In these cases it is necessary for 
the prosecution to apply for the matter 
to be dealt with summarily, for the 
prisoner to consent, and for the court 
to agree. 

Finally, there are those indictable 
offenses with which the magistrates 
have no power to deal. 

In point of fact, about 85 per cent 
of all indictable cases capable of being 
tried summarily are so tried. This is 
the result, of course, of lighter sen- 
tences being given those convicted by 
a magistrates’ court than would in all 
probability be meted out to those same 
defendants on conviction at acsizes or 
quarter sessions. 

For example, larceny is an indict- 
able offense that may be tried sum- 
marily. If tried on indictment it is 
punishable with up to five years’ im- 
prisonment; tried summarily, the 
maximum punishment is six months’ 
imprisonment. 

Quarter sessions are held in each 
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county four times a year. These con- 
sist of benches of at least two magis- 
trates but not more than nine, includ- 
ing the chairman. The chairman need 
not be legally trained, but in most 
quarter sessions today he is a barrister 
of not less than ten years’ standing. The 
office is one of honor rather than profit. 

In addition, many corporate towns 
or boroughs have their own quarter 
sessions known as “Borough Court of 
Quarter Sessions”. These exempt them 
from the jurisdiction of county quarter 
sessions. A borough court of quarter 
sessions has a sole judge known as a 
recorder. He is appointed by the 
Crown on the recommendation of the 
Lord Chancellor. He must be a bar- 
rister of not less than five years’ stand- 
ing; but he is usually a practicing 
Queen’s Counsel. The office is one of 
honor rather than profit. 

When an indictable offense is sent 
forward from a magistrate’s court for 
trial it may be sent to quarter sessions 
or assizes. Certain offenses are not tri- 
able at quarter sessions, however; e.g., 
offenses punishable with death or life 
imprisonment and certain crimes likely 
to involve difficult questions of law. 
Certain other offenses are triable at 
quarter sessions only if the chairman is 
legally trained. 

Provided the offense is not one that 
may be tried only at assizes, the magis- 
trates determine whether the case 
should be sent to quarter sessions or 
assizes. As a practical matter, the 
magistrates generally commit to which- 
ever occurs first. 

It is difficult to analogize a court of 
quarter sessions in England with any 
court in the United States. It is pos- 
sible, of course, to say that magistrates’ 
courts are roughly analogous to city 
courts or municipal courts or perhaps, 
in some jurisdictions, county courts. 

On this basis then, perhaps it may 
not be too far afield to analogize quar- 
ter sessions, in some respects at least, 
to state circuit or superior courts. 

There are seven circuits in England 
anc’ Wales in which an assize court is 
held. The court is convened in the 
assize town of each county three or 
four times a year. Normally, assize 
courts are presided over by a judge of 
the High Court sitting, for criminal 
purposes, under a commission of oyer 
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and terminer and general jail deliv- 
ery./° Assize courts may try any indict- 
able offense. 

The Central Criminal Court, known 
as the “Old Bailey”, was created by 
special statute. It is the assize court 
for London and Middlesex counties 
with jurisdiction over indictable of- 
fenses committed in the City of Lon- 
don, London and Middlesex Counties, 
and parts of the adjoining Counties of 
Essex, Kent and Surrey. All cases there 
are tried by jury; and trial by jury 
may not be waived by the accused. The 
judge, however, imposes the punish- 
ment, 

The judges of the Old Bailey consist 
of the Lord Chancellor, the Judges of 
the Queen’s Bench division, the Lord 
Mayor and Aldermen of the City of 
London, and the Recorder, Common 
Serjeant, and Judge of the City of 
London Court. These persons sit by 
virtue of commissions of assize. 

As a practical matter only one Judge 
of the Queen’s Bench Division, the 
Recorder, Common Serjeant and Judge 
of the City of London Court sit as 
judges at the Old Bailey. A judge of 
the Queen’s Bench Division sits on the 
more serious and difficult cases. Each 
judge of the Queen’s Bench Division is 
assigned this duty in turn, by roster. 

The Queen’s Bench Division also has 
certain appellate jurisdiction. This is 
exercised by a divisional court com- 
posed of three judges. This appellate 
jurisdiction is exercisable with regard 
to a proceeding before a court of quar- 
ter sessions (but not assizes or :he Old 
Bailey) as well as by way of “case 
stated” for an opinion on a point of 
law from a decision of a magistrates’ 
court. 

The Court of Criminal Appeal was 
established in 1907. It consists of the 
Lord Chief Justice and all the puisne 
judges of the Queen’s Bench Division. 
An uneven number of judges sit, usu- 
ally three. Appeal may be taken from 
a decision at quarter sessions, assizes, 
and the Old Bailey. 

Appeal is a matter of right against 
conviction (1) on any question of law 
or (2) by leave of the Court of Crimi- 
nal Appeal or the trial judge on any 
question of fact or mixed question of 
law and fact. 

The House of Lords is the highest 





appellate tribunal in the English jurid- 
ical system. Appeal to the House of 
Lords is permitted only if a certificate 
is obtained from the Attorney General 
stating that the matter to be appealed 
involves a point of law of such excep- 
tional public importance it is desirable 
in the public interest to have it decided 
by the highest appellate judicial tri- 
bunal.!! ; 

Normally appeals are dealt with ex- 
peditiously. Where the appellant has no 
funds to defray the expenses of an 
appeal the Director of Public Prosecu- 
tions pays them. 


Prosecutory Agency 

It is perhaps in the prosecution proc- 
esses that the English juridical system 
differs most from that of the United 
States. As stated previously there is no 
public official in England correspond- 
ing to the American district attorney 
or state prosecuting attorney. 

In minor offenses (that is, all or 
practically all offenses tried summarily 
before a magistrates’ court) the prose- 
cution is initiated (subject to the mag- 
istrate who issues the summons or in- 
formation being satisfied there is a 
prima facie case) and carried to its 
ultimate conclusion by police officers 
of the British constabulary. 

Almost equally invariably, a so-called 
indictable offense coming before a 
magistrate on preliminary investigation 
is presented by a solicitor retained by 
the particular British constabulary de- 
siring to initiate the prosecution.'? If 
the alleged offender is then committed 
to assizes or quarter sessions for trial 
the solicitor briefs a barrister. The 
latter is generally referred to as prose- 
cuting counsel. 

In the United States it is universally 
acknowledged (and little followed in 
practice, it is submitted) that the role 


(Continued on page 1117) 

10. The commission of oyer and terminer 
permits any Paes to be tried against whom 
an indictment has been presented in the circuit. 
The commission of general jail delivery per- 
Hey? any prisoner in jail or released on bail, to 





11. This certificate is rarely granted; for ex- 
ample, from 1920 to 1946 it was granted in only 
five cases. ‘ 

12. Without going into the legal profession 
in England too eeorly: it is perhaps necessary 
to say that it is divided into solicitors and bar- 
risters. Solicitors deal with lay clients and, 
a ng aking, have a right of audience 

fore magistrates’ courts and county (civil) 
courts. Barristers do not deal with lay clients. 
only with solicitor clients. They have a right 
of audience in all courts and a sole right of 
audience at most quarter sessions, all assizes, 

e High Court, and all appellate courts in- 
cluding the House of Lords. 
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Proceedings of the Assembly: 





Bal Harbour/Miami Beach, Florida, 


August 24-28 


The Assembly of the American Bar Association is composed of all 
members who register at an Annual Meeting. The Assembly held five 
sessions during the 82d Annual Meeting in the Greater Miami area. This 
account of those sessions is published here in accordance with our custom. 





First Session 


The Assembly of the American Bar 
Association convened for its first ses- 
sion in the International Room of the 
Americana Hotel in Bal Harbour, Flor- 
ida, on the morning of Monday, August 
24. Ross L. Malone, of Roswell, New 
Mexico, the President of the Associa- 
tion, was in the chair. 

After the playing of the “Star Span- 
gled Banner” and “God Save the 
Queen”, the invocation was delivered 
by the Right Reverend Henry I. 
Louttit, D.D., Episcopal Bishop of 
South Florida. 

Addresses of welcome were delivered 
by United States Senator George A. 
Smathers, of Miami, and J. Lewis Hall, 
of Tallahassee, the President of The 
Florida Bar. 

The response was made by Lewis F. 
Powell, Jr., of Richmond, Virginia. 

President Malone then introduced 
the members and guests seated on the 
platform. 

Admiral Felix B. Stump presented 
the Association with an award from 
Freedoms Foundation at Valley Forge 
for its sponsorship of the first Law 
Day, U.S.A., program. The award was 
received on behalf of the Association 
by Charles S. Rhyne, of Washington, 
1). C., who conceived the idea of Law 
tay, and during whose term of office 
as Association President the first Law 
yay was celebrated. 

Archibald M. Mull, of Sacramento, 
California, the Chairman of the Section 
of Bar Activities, then presented awards 
of merit for work done during the year 


by various state and local bar associ- 
ations. The following received awards: 


Division I-A, state bar associations 
of over 2.000 members: The Florida 
Bar; honorable mention to the Illinois 
State Bar Association and the Oregon 
State Bar. 

Division I-B, state bar associations 
under 2,000 members: The Bar Associ- 
ation of the State of Kansas; honorable 
mention to the State Bar Association 
of North Dakota. 

Division II-A. local bar associations 
of over 800 members: The Chicago Bar 
Association; honorable mention to the 
Nassau County Bar Association (New 
York). 

Division II-B, local bar associations 
of between 100 and 800 members: 
Akron Bar Association; honorable 
mention to the Bar Association of 
Toledo. 

Division II-C, local bar association 
under 100 members: Sebastian County 
Bar Association (Ft. Smith, Arkan- 
sas); honorable mention to the Tenth 
Judicial Circuit Bar Association (Han- 
nibal, Missouri). 

A special award for the most out- 
standing bar association idea developed 
during the year: The Virginia State 
Bar. 


President Malone then turned the 
chair over to the Chairman of the 
House of Delegates, Sylvester C. Smith, 
Jr., of Newark, New Jersey, who pre- 
sided while Mr. Malone delivered the 
President’s Annual Address (published 
elsewhere in this issue). 


After delivering his address, Mr. 
Malone again took the chair and pre- 
sented Albert B. Houghton, of Mil- 
waukee, Wisconsin, Chairman of the 
Association’s Committee on Traffic 


Court Program, who announced the 
traffic court awards made annually to 
the cities showing the greatest improve- 
ment in their traffic courts. The follow- 
ing cities won awards: San Diego, 
California; Minneapolis, Minnesota; 
Pittsburgh, Pennsylvania; Denver, Col- 
orado; Kansas City, Missouri: Port- 
land, Oregon; Oklahoma City, Okla- 
homa; Grand Rapids, Michigan; Flint, 
Michigan; Fort Worth, Texas; Evans- 
ville, Indiana; Arlington, Virginia; 
Albuquerque, New Mexico; Montgom- 
ery, Alabama; Shreveport, Louisiana; 
Waco, Texas; Royal Oak, Michigan; 
Manchester, New Hampshire; Ingle- 
wood, California; Springfield, Ohio; 
Pueblo, Colorado; Saginaw, Michigan; 
Columbia, South Carolina; Warren, 
Ohio; Ogden, Utah; Wichita Falls, 
Texas; Birmingham, Michigan; Poca- 
tello, Idaho; LaFayette, Louisiana; 
East Lansing, Michigan; Grand Forks, 
North Dakota; Shaker Heights, Ohio; 
Enid, Oklahoma; Boulder, Colorado; 
Ravenna, Ohio; Westport, Connecticut; 
Ponca City, Oklahoma; Winnetka, IIli- 
nois; Collingswood, New Jersey; Ypsi- 
lanti, Michigan. State awards went to 
Connecticut and Illinois, and the Office 
of the State Court Administrator of 
New Jersey received a special award. 


The Assembly then elected J. Vincent 
Burke, Jr., of Pittsburgh, to fill a va- 
cancy in the post of Assembly Delegate 
for a term expiring in 1960, and candi- 
dates were nominated for five full 
three-year terms as Assembly Delegates. 

Resolutions were received for con- 
sideration by the Resolutions Commit- 
tee, and the Assembly recessed and the 
members reconvened immediately for 
the Annual Meeting of the American 
Bar Association Endowment. An ac- 


count of this meeting appears on page 
1095. 
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Proceedings of the Assembly, 


Second Session 


The second session of the Assembly 
was held in the International Room of 
the Americana Hotel on Wednesday 
morning, August 26. 

The invocation was given by Dr. 
Joseph R. Narot, Rabbi of Temple 
Israel of Greater Miami. 

The Association’s guests and mem- 
bers seated on the platform were intro- 
duced and Dr. Mauricio MacKenzie, of 
Bogota, Colombia, President of the 
Academia Colombia de Jurisprudencia 
and President of the Inter-American 
Bar Association, delivered an address 
of greeting to the members. 

Sir Sydney Littlewood, of London, 
President of The Law Society, deliv- 
ered an address on “Administrative 
Tribunals and Ministerial Inquiries in 
England”. 

William P. Rogers, the Attorney 
General of the United States, delivered 
the other address of the morning. 

The Assembly then recessed. 


Third Session 


The Assembly held its third session 
in the International Room of the 
Americana on Thursday afternoon, 
August 27. 

The invocation was given by Dr. 
John Thompson, Pastor of the First 
Christian Church of North Dade. 

William Albert Shuford, of Char- 
lotte, North Carolina, winner of the 
1959 Ross Prize Essay Contest, was 
presented with the award, this year a 
check for $3,000, and delivered a sum- 
mary of his essay. 

The two speakers of the afternoon 
were the Honorable Walter C. Owen, 
Q.C., President of The Canadian Bar 
Association, whose subject was “The 
Law in a Changing World”, and the 
Honorable Geoffrey Lawrence, Q.C., 
Vice Chairman of the General Council 
of the Bar of England and Wales, who 
spoke on “The Challenge to the Eng- 
lish-Speaking Bar”. 

Osmer C. Fitts, of Brattleboro, Ver- 
riont, Chairman of the Committee on 
Rules and Calendar, presented the pro- 
posed amendments to the Association’s 
Constitution and By-Laws which had 
already been approved by the House of 
Delegates. The Assembly voted its ap- 
proval, (A summary of these changes 
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appears on page 1048 in connection 
with the account of the proceedings of 
the House of Delegates.) 

The last item of business for the 
afternoon was the report of the Resolu- 
tions Committee, presented by Chair- 
man James L. Shepherd, Jr., of 
Houston. 

The first resolution was proposed by 
George Washington Williams, of Balti- 
more. It proposed a constitutional 
amendment prohibiting Supreme Court 
members from holding the office of 
President or Vice President or being a 
member of the Cabinet for five years 
after leaving the Court. 

Urging adoption of the resolution, 
Mr. Williams declared that it was 
needed to preserve the independence of 
the judiciary. Some members of the 
Court “have their lightning rods right 
along” he declared, hoping that the 
presidential nomination will strike. 

The Assembly voted not to adopt the 
resolution following the recommenda- 
tion of the Resolutions Committee. 

Resolution No. 2, also proposed by 
Mr. Williams, contained three provi- 
sions suggesting constitutional amend- 
ments: First, to prevent the Federal 
Government from interfering with the 
power of the states to regulate health, 
morals, education, domestic relations, 
intrastate transportation, and elections 
except as provided in Sections 2 and 4 
of Article I of the Constitution; second, 
to permit the states to rescind ratifi- 
cation of a proposed constitutional 
amendment at any time prior to the 
adoption of the amendment; third, to 
permit the states to contest the 
validity of a law or treaty. The Resolu- 
tions Committee recommended that the 
first and third provisions be not 
adopted and that the second be referred 
to the Committee on Jurisprudence and 
Law Reform. 

Mr. Williams urged the reference of 
all three provisions to the Jurispru- 
dence Committee. He cited speeches of 
Presidents Franklin D. Roosevelt and 
Eisenhower on the dangers of in- 
terference with states’ rights and de- 
clared that the states are losing their 
rights by a “creeping process”. He re- 
called Hamilton’s interpretation of the 
general welfare clause in No. 41 of 
The Federalist and argued that the 
Supreme Court in the Butler case had 


violated the classic interpretation of 
the general welfare clause. 


James Nemec, of West Palm Beach, 
Florida, spoke in support of referring 
all three provisions to the Committee. 

The House voted to follow the rec- 
ommendation of the Resolutions Com- 
mittee and refer only the second part 
of the resolution. 


Mr. Williams then moved to refer 
the first and third parts of the resolu- 
tion to the Jurisprudence and Law Re- 
form Committee along with the second, 
but he was ruled out of order because 
his motion amounted to a motion to 
reconsider and he had voted with the 
minority when the vote was taken. 


Going on with his report, Mr. Shep- 
herd said that the third resolution had 
been offered by Homer G. Angelo, of 
San Francisco. It called upon the 
United States mission to the United 
Nations to request an investigation of 
the violations of human rights by the 
Chinese Communists in Tibet. The text 
of this resolution was identical with 
that of a similar resolution adopted by 
the House of Delegates (see page 
1109). 


On recommendation of the Resolu- 


tions Committee, the resolution was 
adopted. 


Resolution No. 4 had been submitted 
by Dorothy Frooks, of New York City. 
It called for an amendment to Canon 33 
of the Canons of Professional Ethics 
so as to declare it unethical for a law 
firm to continue to use the name of a 
partner after his death. 


The Committee recommended that 
this be referred to the Committee on 
Professional Ethics. 

Miss Frooks said that she had no 
objection to the referral, “but I do 
want to make sure that this Ethics 
Committee are not men who are mem- 
bers of firms that have deceased names 
on them. Dead men are not amenable 
to the discipline of the American Bar” 
she said. 

The Assembly voted to refer this to 
the Professional Ethics Committee. 

The fifth resolution, offered by 
Henry Perlman, of Chicago, urged ap- 
pointment of commissioners by the 
Association to investigate and recom- 


(Continued on page 1098) 
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Let’s End the Hullabaloo: 


Two Self-Destructive Legal Myths 


by Lawrence E. Mullally * of the Califernia Bar (Oakland) 


“The Law’s Delays” and “Lawless America” are the two myths that Mr. 
Mullally denounces. Much of the talk about congested court calendars, he 
argues, is based on a misuse of statistics and whatever congestion does 
occur is the result of failure to increase the number of judges in spite of 
a tremendous economic and population growth. As for the second “myth”, 
Mr. Mullally argues that the United States is not a lawless country compared 
with other nations—we simply have better records of criminal activities. 





Having attended both state and 
American Bar meetings for several 
years, it seems to me that a decent 
continuing respect for the profession 
requires the exploding of two prevalent 
myths. These myths conceived by the 
non-practicing lawyers, promoted by 
paid public servants and given persua- 
sive vocalization by reputable acade- 
micians in my judgment do more to 
reduce the stature of the lawyer in the 
public’s view than any deliberate and 
avowed effort to banish the practice of 
law could ever accomplish. The myths 
may be labelled: (1) The Law’s De- 


lays; and (2) Lawless America. 


Myth No. 1—The Law’s Delays 

Both Chief Justice Warren and the 
President of the California State Bar 
took this myth as the theme of recent 
addresses. The well-worn slogan “Jus- 
tice delayed is Justice denied” was 
used by both. The Chief Justice prop- 
erly confined himself to the condition 
of the federal court calendars. No one 
can deny that a judiciary which has 
not been substantially increased in 


number for over twenty years, during 
which years the population it serves 
has exploded and the enterprise of the 
country (as measured by the gross 
national product) has more than quad- 
rupled, is almost necessarily falling be- 
hind in its work. The solution is an 
obvious one—to try to attain a nearly 
constant ratio between the number of 
judges and the constantly increasing 
population. This problem of ins:1fficient 
personnel has never been a handicap 
for the Executive Department of the 
Federal Government and a vocal Bar 
should use its tremendous influence to 
inform the public of the need for con- 
stantly increasing the number of per- 
sonnel in the judiciary. I doubt that 
any responsible member of any of the 
three great departments of Government 
would oppose the obvious solution if 
public opinion were aroused. 

The alternative solutions often pro- 
posed, however, are truly sinister in 
their effect on the commonweal, the 
profession and the judiciary itself. One 
panacea frequently offered is to remove 
from the courts that type of litigation 
which accounts for the bulk of their 


business, namely, personal injury suits. 
This is as though the American Medi- 


cal Association suggested that because 


traumatic injuries are responsible for 
filling a large proportion of the beds 
in the nation’s hospitals some other or 
secondary means should be provided 
for such patients. The present system 
of adversary litigation in independent 
courts, aided by jurors of the commu- 
nity, is the best technique for the ad- 
ministration of justice ever devised by 
man. Commissions are almost necessar- 
ily responsive to the executive who 
appoints them, their work is always 
performed outside the glare of public 
attention and their decisions have as a 
practical matter, and except in only 
the largest cases, none of the self-cor- 
recting techniques of appeal present in 
the judicial system. 

Moreover, except in federal courts 
where the number of judges has not 
kept pace with the increase in popula- 
tion, there is considerable doubt as to 
the existence of the delay problem. 
Each speaker who has referred to the 
congested calendar situation has point- 
ed to the large metropolitan communi- 
ties such as New York City, Chicago, 
etc. These areas, it also happens, are 
those where appointment to the Bench 
has been largely on a political basis. 
National magazines such as Life, Look, 
etc., document for us the activities of 
certain nonworking judges in these 
areas. But is it necessary, in order to 
correct the evils present in those local 
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situations, to do away with a time- 
tested and effective system of adminis- 
tration of justice? Moreover, in the 
non-metropolitan areas where the 
larger proportion of litigation is han- 
dled, there does not seem to be any 
undue delay. Except in two communi- 
ties in California, a litigdnt can have 
his case tried within eight months of 
filing his memorandum to set or appli- 
cation for a trial date.1 

If the purpose of litigation is to 
render equal and exact justice there 
are few practicing lawyers who would 
argue that eight months’ time was an 
undue delay or resulted in a depriva- 
tion of justice. One of the basic prem- 
ises of the decision-making technique 
is that a “cooling-off” period is desir- 
able. Witnesses are likely to be more 
factual, jurors (and judges) less ame- 
nable to emotional stresses and popular 


extrajudicial influences if the tempera-., 


ture of the contestants, not to say the 
heat of their dispute, has been reduced 
or dissipated by time. To refer specifi- 
cally to injury litigation, which is the 
segment of the courts’ work often re- 
ferred to as “causing” delays, few 
practicing lawyers, whether for the in- 
jured plaintiff or for the defendant, 
seek to get their cases to trial in less 
than eight months. Aside from the 
need to discover and develop evidence 
(which is not found one morning like a 
night-blooming cereus) and which re- 
quires time, neither party is likely to 
obtain either equal or precise justice if 
the trial is held much sooner. The 
plaintiff's lawyer wants to be sure that 
he can present evidence of either a 
reasonably stable physical condition or 
one which has been wholly cured be- 
fore the trial commences. To try the 
case before that time leaves to the 
speculation of the finder of fact one of 
the principal issues of the lawsuit. To 
try a case of a seriously injured person 
two months after the accident happened 
might well deprive that person of his 
rights (i.e., an adequate money judg- 
ment) far more effectively than the 
much decried “law’s delays”. By the 
same token, the defendant, even a liable 
defendant, should not be faced with 
the necessity of defending his case until 
such time as at least the plaintiff's 
bandages have been removed and the 
blood dried. Trial before that time in 


the great bulk of cases would result in 
judgment based on emotion and sym- 
pathy and would amount to a depriva- 
tion of the defendant’s rights. 

Some delays in litigation of all cases 
are caused by the temporary absence 
of a key witness from the neighbor- 
hood of the trial court. Any appellate 
court and any student of the law might 
state that this is an unnecessary delay 
caused by the attorneys because such 
a witness’s testimony could be pro- 
duced by deposition. But any prac- 
ticing attorney in the trial courts knows 
that it is the quality of the testimony 
on which fact questions are decided 
and rarely does the reading of a legal 
document (i.e., the deposition) by one 
of the advocates produce the quality, 
either good or bad, of the living, 
breathing witness. 

The statistical summaries of cases 
carried on the court’s calendars are no 
real indication of delay. The average 
time between application for a trial 
date and trial is computed ordinarily 
by taking the number of cases on the 
docket which have been called for trial 
during a given period and comparing 
the dates on which trials were had with 
the dates of the application. This neces- 
sarily includes in such summaries cases 
which are settled just before trial. 
Thus, the statistical summaries include 
settled cases. It is a fair estimate that 
about 70 per cent to 80 per cent of 
injury cases in California are settled 
without trial. Yet many of these legal 
documents in clerks’ offices are used 
as a partial basis for the oft-quoted 
statistical summaries. 

Another class of cases crowds the 
courts’ calendars. This is the case with- 
out merit which will never be tried. 
These cases are filed often in response 
to a client’s desire and prior to any 
investigation of the liability features. 
Sometimes use of discovery procedures 
by the adversary will disclose the 
worthlessness of the lawsuit. Whatever 
the cause, however, the action lies dor- 
mant on the court calendar. In Cali- 
fornia, five years must pass after the 
filing of such an action before a man- 
datory dismissal can be obtained. 
Efforts of defense counsel to obtain dis- 
missal of such suits after two years, 
the discretionary period, have been 
largely fruitless. The plaintiff's attorney 


1040 American Bar Association Journal 


is unwilling to enter a voluntary dis- 
missal either because of hope of a nuis- 
ance settlement or fear of a possible 
malpractice claim. Thus, such actions 
“crowd” the calendar for five years. 
They are always counted in any statis- 
tical summary. Yet they have no sig- 
nificance with regard to the actual con- 
dition of the trial calendar. 

I know of no worthy injury case in 
California which has not been tried 
within one year from a memorandum 
to set if the plaintiff's attorney wanted 
to get it to trial in that time. The same 
President of the State Bar who spoke of 
justice delayed now has a case against 
my office which could and would have 
been tried any time he chose to bring it 
up within the past six months. His mo- 
tives in delaying the trial of this case 
are, I helieve, in accordance with the 
best interests of his clients and the 
highest standards of the profession. 
Yet that case is one counted among the 
statistical summaries to prove undue 
delays in getting to trial.? 

These are some of the matters never 
touched on by the lawyer-speakers who 
with some paranoiac compulsion are 
always berating the practicing lawyer 
and the non-metropolitan judge with 
the law’s delays. 


Myth No. 2—Lawless America 

This old theme has been repeated 
and expounded on so often by profes- 
sional police officers as to cause a slight 
nausea on the part of any lawyer who 
has visited a country outside the North 
American continent. A little cross-ex- 
amination of the speakers on this myth 
could be directed to their motives. Why 
does the head of a state or local police 
or law enforcement office take such ob- 
vious delight in citing increasing crime 
statistics? The answer seems obvious— 
it is to prove what a difficult job the 
official has to do and how he is operat- 





1. This at least was true before the require- 
ment of a mandatory pretrial conference in 
every civil case. 

2. Since writing the above, the case referred 
to was brought to trial and was settled after 
two days of trial for an amount which I believe 
would have been satisfactory to both the plain- 
tiff’s attorney (the now past president of the 
California State Bar) and the writer. The delay 
in a this matter to trial and the apparent 
“waste” of two days of the time of the court 
and jury were caused by my esteemed adver- 
sary’s recalcitrant client. is is another ex- 
ample of legitimate but unnecessary delays in 
the trial of lawsuits which are chargeable 
neither to the attorneys nor to any court syS- 
tem, but are in fact inherent in the right of 
every litigant to require that a case be either 
tried or partially tried. 
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ing gloriously under the handicap of 
insufficient personnel, inadequate ap- 
propriations, etc. The remedy (usually 
left to be inferred by the audience) is 
more personnel and larger appropria- 
tions for the speaker’s office. 

But is America so lawless? Few who 
served overseas in the Armed Forces 
ever left a jeep unless it was chained to 
a lamp post or guarded by a buddy. 
Any ex-G.l. knows the widespread 
black markets existing in every coun- 
try of the world. Piccadilly Circus, the 
Rue Madeleine, and Bubbling Well 
Road recall to all who were in the 
service the open and public display of 
an activity uniformly denounced as 
criminal in the U. S. Virtually no 
official crime-reporting or record-keep- 
ing existed in Nationalist China or In- 
dia. Thieves were apprehended, were 
often executed forthwith, but there was 
no charge, no trial, no record of the 
theft. 

Over the past half century the U. S. 
has developed the fullest, most efficient 
and most detailed system of record 
keeping on crime ever devised in a 
civilized nation. Having seen to it that 
almost any dispute or transgression of 
socially accepted conduct is adequately 
reported and recorded, the police offi- 
cials now assure us that these same rec- 
ords prove there is more “crime”. 
Moreover, each year each state and the 
Federal Government add new inhibi- 
tions to their respective penal laws. 
And each year more prosecuting at- 
torneys are retained to see that the 
“crimes” are punished. The U. S. is 
certainly the most legislating, prosecut- 
ing, record-keeping nation on the face 
of the earth, but this does not make it 
“lawless”. 

Detection of crime has by the same 
public support been vastly improved in 
the same period of time. Any coroner 
will confirm the fact that what once 
passed for an accidental death or sui- 
cide is now often so carefully investi- 
gated as to become a crime statistic of 


murder or manslaughter. If our broth- 
ers in the medical profession were as 
paranoiac as those who pronounce the 
mea culpa on Lawless America, they 
could prove by the same statistical 
method that, in spite of vastly im- 
proved medical care, heart disease is 
increasingly rampant in the U. S. Yet 
any doctor knows that the increase in 
heart death statistics is primarily a 
function of better diagnosis and more 
careful reporting. 


Running down a pedestrian with an 
automobile in China required a cash 
payment to the pedestrian (and often 
a smaller one to the local traffic officer) 
before leaving the scene of the acci- 
dent. These prohibited acts never found 
their way into a statistical summary of 
crime. 

Finally, there is necessarily more 
“crime” when more activities are pro- 
hibited and where miscreants are uni- 
formly prosecuted. I have read of no 
income tax evasion cases being tried in 
France or Italy. A short while ago 
three of the Italian movie stars in the 
highest income brackets disclosed the 
taxes they paid and their income re- 
ported. Has any Lawless American 
read of the case of the People of Italy 
v. Magnani, Lollobrigida, et al.? 


Conclusion 


The myths of the Law’s Delays and 
Lawless America are for the most part 
fictions engendered by men with an in- 
terest and promoted by academicians 
with no familiarity with the courts 
where the individual instances on 
which the myth is built see the light 
of day. Each does a great disservice to 
the nation and to the profession. The 
system of administration of justice is 
not perfect, but its defects cannot be 
remedied by dismantling it. The Amer- 
ican people are not wholly moralistic 
but to designate them as “lawless” is 
not merely a refusal to compare them 
with other peoples but actually a re- 
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fusal to compare their records with the 
lack of records in other civilized na- 
tions. These myths have no existence in 
reality. They are the common cur- 
rency of the convention or after-din- 
ner speaker who is never subjected to 
cross-examination or even a cursory 
skepticism. They do untold harm to the 
nation in our foreign relations. We 
spend millions for a Voice of America 
to bring the message of America to 
other countries while at the same time 
we have been applauding speakers 
(who are also quoted abroad) broad- 
casting the spurious message that our 
system of justice is breaking down 
and our nation becoming lawless. The 
organized Bar should end such non- 
sense. 
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The 1959 Ross Prize Essay: 


Federal Encroachment on State Rights 


by William A. Shuford ¢ of the North Carolina Bar (Charlotte) 


This is the winning essay in the 1959 Ross Prize Contest. The contest, 
held each year under the auspices of the American Bar Association, is made 
possible by the testamentary gift of the late Judge Erskine M. Ross, of 
California. The contest is conducted among the members of the Association 
upon a subject chosen by the Board of Governors. This year’s subject was 
“Is There Federal Encroachment on State Rights Which Should Be 
Curbed?” The judges of this year’s contest (traditionally a practicing 
lawyer, a judge and a teacher of law) were E. Smythe Gambrell, of Atlanta, 
former President of the Association, John C. Pickett, of Cheyenne, Judge 
of the United States Court of Appeals for the Tenth Circuit, and Robert 
Kingsley, of Los Angeles, Dean of the University of Southern California 


Law School. 





“The question of the relation of the 
states to the federal government is the 
cardinal question of our constitutional 
system... It cannot, indeed, be settled 
by the opinion of any one generation, 
because it is a question of growth and 
every successive stage of our political 
and economic development gives it a 
new aspect, makes it a new question.”! 

Thus wrote Woodrow Wilson in 
1908. The problem of state rights is 
older than our Constitution, but the 
“new question” presented to our politi- 
cal and economic generation is whether 
certain encroachment on those rights 
should be curbed. Recognizing that 
our federal system has reached a degree 
or ¢entralization necessitating adjust- 
ment, federal and state officials are cur- 
rently devoting much time and study 
to this problem. 

Acting upon one of President Eisen- 
hower’s first proposals to it,? the Con- 
gress established the Commission on 
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Intergovernmental Relations, declaring 
that “the activity of the Federal Gov- 
ernment has been extended into many 
fields which, under our constitutional 
system, may be the primary interest 
and obligation of the several States”.® 
The Commission’s duty was “to study 
the proper role of the Federal Govern- 
ment in relation to the States and their 
political subdivisions”. While the 
Commission’s Report purports to be the 
first official survey of our federal sys- 
tem since the Constitutional Conven- 
tion of 1787, the first Hoover Com- 


mission, with the aid of the Council of 
State Governments, undertook to inves- 
tigate related problems in this field.® 

Since the submission of the Kestn- 
baum Report in 1955, the House Inter- 
governmental Relations Subcommittee 
of the Committee on Government 
Operations has been conducting exten- 
sive studies to evaluate the principal 
findings and recommendations of the 
Commission. The subcommittee has 
submitted questionnaires to federal 
executive agencies,‘ state and _ local 
officials,s and has held nine regional 
hearings, in addition to others.® 

To further implement the work of 
the Commission and the subcommittee, 
President Eisenhower and the 1957 
Governor’s Conference created the Joint 
Federal-State Action Committee, based 
on the premise that “it is idle to 
champion states’ rights without uphold- 
ing states’ responsibilities as well” and 
that “an objective reappraisal and re- 
allocation of those responsibilities can 
lighten the hand of central authority, 
reinforce our states and local govern- 
ments, and in the process strengthen 








1. Woodrow Wilson, ConstiruTIONAL GovERN- 
MENT IN THE UNITED States (New York, Colum- 
bia University Press, 1911) page 173. 

2. ey to the Congress from the Presi- 
dent of the United States, March 30, 1953. 

3. Public Law 109, 83d Cong., Ist Sess. 
(1953) , 67 Stat. 145, Sec. 1. 

4. Ibid. 

5. The Commission on_ Intergovernmental 
Relations, A REPORT TO THE PRESIDENT FOR TRANS- 
MITTAL TO THE CONGRESS (June, 1955), page v. 
Hereafter, the Commission’s Report will be 
cited as ‘““Kestnbaum Report”, for its Chairman, 
Meyer Kestnbaum. 

6. See the Commission on Organization of 
the Executive Branch of the Government, A 
REPORT TO THE ConcrEss (March, 1949), Federal- 
State Relations, reprinted in Senate Document 
No. 81, 81st Cong. 1st Sess. (1949). This work 
will be cited as “‘Hoover Revor‘*”’. 


7. See Starr Report ON REPLIES FROM FEDERAL 
AGENCIES TO QUESTIONNAIRE ON INTERGOVERN- 
MENTAL ReELaTIons, House Rep., 84th Cong., 2d 
Sess. (August, 1956). ‘ 

8. Sixth Report by the Committee on Gov- 
ernment Operations, REPLIES FROM STATE AND 
LocaL GOVERNMENTS TO QUESTIONNAIRE ON INTER- 
GOVERNMENTAL RELATIONS, House Report No. 579, 
85th Cong., Ist Sess. (June, 1957). ‘ 

9. For the compilation of 3,500 pages of testi- 
mony of 125 witnesses, see FepERAL-STaTE-LOcAL 
Retations, State and Local Officials, Hearings 
before a Subcommittee of the Committee on 
Governmental Operations, House Rep., 85th 
Cong., 1st Sess., (Printed in four parts). During 
1958 the subcommittee also heard testimony 
from members of the Joint Federal-State Action 
Committee, Federal Department and agency 
nersonnel. and certain private organizations and 
individuals. 
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all America”.19 To accomplish these 
objectives, the Action Committee has 
been charged with three responsi- 
bilities: 

(1) To designate functions which 
the states are ready and willing to 
assume and finance that are now per- 
formed or financed wholly or in part 
by the Federal Government; 


(2) To recommend the federal and 
state revenue adjustments required to 
enable the states to assume such func- 
tions; and 

(3) To identify functions and re- 
sponsibilities likely to require state or 
federal attention in the future and to 
recommend the level of state effort, or 
federal effort, or both, that will be 
needed to assure effective action.!! 


Never before has the federal-state 
relationship received such organized 
attention. Much has been written! 
and said on this subject, the majority 
of which concludes that federal en- 
croachment on state rights has over- 
centralized our system of government. 
This position presents an oversimplified 
picture which has validity only when 
viewed in the light of the dynamic 
forces which have shaped our constitu- 
tional development. 


I. The Framework of 
Federalism 

Our federal system is the result of a 
compromise between those who sought 
to create a highly centralized form of 
government and those who wished to 
perpetuate a loose confederation of 
autonomous units. The framework of 
federalism lies within the Constitution ; 
however, nowhere does that document 
lay down a sharp, visible line between 
national powers and state powers. The 
Tenth Amendment contains the only 
language which purports to deal direct- 
ly with this question, by declaring that 
all powers “not delegated to the United 
States by the Constitution, nor pro- 
hibited by it to the States, are reserved 
to the States respectively or to the 
people”, 

The “Free and Independent States”. 
as pronounced by the Declaration of 
Independence, were reluctant to sur- 
render their sovereignty.* In fact, 
strong proponents of state rights main- 
tain even today that no sovereignty 


was surrendered, but that certain 
powers, as enumerated in Article I, 
Section 8 of the Constitution, were 
merely delegated to the national gov- 
ernment.!* Others say that the “thir- 
teen independent republics voluntarily 
surrendered their sovereignty to create 
one new nation”,!” with certain powers 
reserved to the states. In support of 
this view, the Supremacy Clause, Article 
VI, Section 2, of the Constitution, is to 
be considered: “This Constitution, and 
the Laws of the United States which 
shall be made in Pursuance thereof; 
and all Treaties made or which shall 
be made, under the Authority of the 
United States, shall be the supreme 
Law of the Land; and the Judges in 
every State shall be bound thereby, 
any Thing in the Constitution or Laws 
of any State to the contrary notwith- 
standing.” 

While both theories of sovereignty 
command respectable support, the re- 
sult of the Constitution’s adoption is 
accurately summarized by Professor 
Lester B. Orfield: “The Supremacy 
Clause does not make the national 
government the legal sovereign. The 
legal sovereign is the amending power 
which is made up of both the national 
government and the states. Such sover- 
eign may not act without the states and 
an extraordinary majority of them. The 
states are from this point of view equals 
with the national government.”!® 

Quite the contrary to the question 
presently under consideration, the Cen- 
tralists feared that the states would 
usurp national government powers. 
This fear was given voice by Alexander 
Hamilton, who wrote: “It will always 
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be far more easy for the state govern- 
ments to encroach upon the national 
government than for the national gov- 
ernment to encroach upon the state 
authorities.”!* In the first years of the 
new government, the states did perform 
tasks in violation of the theory of the 
Constitution,!® but this was probably 
more a matter of uncertainty and con- 
fusion regarding the new system than 
one of usurpation of power. 


II. Evolution of the System 

In the formative years of the new 
government, there existed a period of 
adjustment involving a cooperative re- 
lationship between state and national 
levels.!9 With the appointment of John 
Marshall as Chief Justice of the Su- 
preme Court in 1801, the extension of 
national power began. 

The role of the Court as the final 
arbiter of federal division of power 
came to the fore in 1810 with Fletcher 
v. Peck,2' marking the first state 
statute overthrown as unconstitutional. 
Shortly thereafter, state court decisions 
involving federal questions were also 
upset by the Court.2? Two cases which 
enormously enlarged national govern- 
ment authority were Dartmouth College 
v. Woodward?* and McCulloch v. 
Maryland,?* both in 1819. The Dart- 
mouth College case, which extended the 
same constitutional protection afforded 
contracts to corporate charters, has 
been hailed as a tremendous stimulant 
to the natural economic tendency to- 
ward corporations because it “reassured 
investors in corporate securities and 
gave confidence and steadiness to the 
business world”.2® By giving the 





10. Address by President Eisenhower, Gov- 
ernor’s Conference, Williamsburg, Virginia, 
June 24, 1957. 

11. Ibid. See also Joint Federal-State Action 
Committee, REPORT TO THE PRESIDENT AND TO THE 
CHAIRMAN OF THE GOVERNOR’S CONFERENCE, Prog- 
ress Report No. 1 (December, 1957). 

12. For an exhaustive bibliography of books, 
pamphlets, articles and reports prepared by 
the Legislative Reference Service of the Library 
of Congress, see INTERGOVERNMENTAL RELATIONS 
IN THE UNITED States, A SELECTED BIBLIOGRAPHY, 
84th Cong., 2d Sess., (November, 1956). 

13. “‘When the Constitution was being con- 
sidered, it was manifest that the states were un- 
willing to surrender their sovereignty. They felt 
the need of a government stronger than the 
Confederation in certain fields of governmental 
action afiecting the states generally, but they re- 
fused to delegate to a strong central govern- 
ment unrestrained control over their local af- 
fairs.”” Frank J. Hogan, Important Shifts in Con- 
stitutional Doctrine, (1939) 25 A.B.A.J. 629, 631. 

14. James J. Kirkpatrick, THe Sovereicn 
States, (Henry bet pg Co., 1957) page 51. Mr. 
Kirkpatrick’s position is that “sovereignty re- 
mains today where it was vested in 1776, in the 
people. But in the people as a whole? No. In the 
people-as-States.” 

18. Hoover Report, page 257. 

16. Lester B. Orfield, THE AMENDING OF THE 


FeperaL Constitution, (Univ. of Michigan 
Press, Ann Arbor, Michigan, 1942), c. V. en- 


titled “Sovereignty and the Federal Amending 
Clause”’. 


17. FepERALIst, No. 17. 

18. Hoover Report, page 5. ‘Massachusetts 
and Georgia enacted laws taxing imports. A 
number of the States maintained and manned 
forts. Others managed Indian affairs as in the 
past. Rhode Island, Pennsylvania and Virginia 
operated some diplomatic services. And most 
States had naturalization laws that differed 
from the uniform law passed by Congress.” 

19. Id. at page 6. 

20. Id. at page 263. “If it is possible to say 
that one man, more than any other, was re- 
sponsible for the early = of national pow- 
er, then that man was John Marshall . . .” 

21. 6 Cranch 87. 

22. Martin v. Hunter’s Lessee, 1 Wheat. 304 
(1816); Cohens v. Virginia, 6 Wheat. 264 (1821). 
These decisions so infuriated Congress that it 
refused to increase the justices’ salaries. See A. 
J. Beveridge, oF JOHN MARSHALL, (New 
York, Houghton, Mifflin Co., 1919), Volume IV, 
page 167. 

23. 4 Wheat. 518. 

24. 4 Wheat. 316. 

25. Beveridge, op. cit. supra Note 22 at pages 
276-277. 
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broadest possible interpretation to the 
“necessary and proper clause” of the 
Constitution,2® McCulloch v. Maryland 
decided that the National Government 
had the power to engage in an activity 
not specifically authorized therein. In 
upholding the operation of the Na- 
tional Bank,“ Marshall said: “Let the 
end be legitimate, let it be within the 
scope of the Constitution, and all 
means which are appropriate, which 
are plainly adapted to the end, which 
are not prohibited, but consist with the 
letter and spirit of the Constitution, 
are constitutional.”2§ 


This rapid evolution in our govern- 
mental structure did not occur without 
storms of protest at each new and 
broader exercise of national power. 
However, the decision in Gibbons v. 
Ogden,”*® holding that the National 
Government’s power over interstate 
commerce was supreme, was accepted 
favorably by the public.*° Then came 
the Dred Scott case,*1 one of the 
Court’s most momentous decisions, de- 
claring that Congress could not pro- 
hibit slavery in the territories. The hue 
and cry then raised in the North was 
tremendous.*? 

From the time of the Civil War, the 
most important constitutional develop- 
ments affecting the states have come 
from the interpretation of the Four- 
teenth Amendment, the commerce 
clause,*? the supremacy clause®+ and 
the general welfare clause.*5 


A, The Fourteenth 
Amendment 

While the Civil War may have set- 
tled the ultimate supremacy of the 
National Government and the indis- 
solubility of the Union,*® the national- 
state struggle for control over the citi- 
zen and his affairs continues. In long 
term significance for national-state re- 
lations, the adoption of the Fourteenth 
Amendment*? by the Reconstruction 
Congress in 1868 overshadows all pre- 
vious centralizing moves. “Had this 
amendment been interpreted in the 
manner intended by its framers, it 
would have effected a revolutionary 
alteration in our federal system, by 
placing under the protection of the 
National Government the right of every 
American to life, liberty, and property. 
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Such a construction would probably 
have left in the State only those powers 
sanctioned by the National Govern- 
ment.”38 However, the Slaughterhouse 
cases®® narrowly restricted the amend- 
ment’s application so that “in defining 
a citizen of the United States [it] did 
not add any additional privileges and 
immunities to those which inhered in 
such citizens before its adoption... 
[and] that it was not intended to bring 
within the power of Congress or the 
jurisdiction of the Supreme Court, ‘the 
entire domain of civil rights heretofore 
belonging exclusively to the States’ and 
that to hold otherwise would ‘constitute 
the Court a perpetual censor upon all 
legislation of the States on the civil 
rights of their own citizens’ ”.4° Ten 
years later in the civil rights cases,*! 
the amendment’s application was even 
more narrowly confined. The Civil 
Rights Act of 1875 was struck down on 
the grounds that control over private 
rights rested with the states. 

State police powers, resulting in that 
great mass of laws regulating health, 
morals, safety, good order and domes- 
tic peace were established in the 
Slaughterhouse cases. Upon the exer- 
cise of those powers, the opinion said: 
“. . » depends the security of social or- 
der, the life and health of the citizen, 
the comfort of an existence in a thickly 
populated community, the enjoyment 
of private and social life, and the bene- 
ficial use of property”.*? Such powers, 
the opinion held, belonged to the states 
and not to national authority. Of 422 
cases involving the exercise of state 
police powers from 1889 to 1918, only 
fifty-three were held to be unconstitu- 
tional.*® Soon thereafter, however, the 


William A. Shuford has prac- 
ticed in Charlotte since his admis- 
sion to the Bar in 1953. He is a 
graduate of Duke University and of 
Duke Law School. While in law 
school, he served on the Board of 
Governors of the law school student 
body, was president of Phi Delta Phi 
Legal Fraternity and a member of 
the Editorial Board of the Duke 


Bar Journal. 





Court interpreted that part of the Four- 
teenth Amendment which admonishes 
a state not to “deprive any person of 
life, liberty or property without due 
process of law” as including the right 
to freedom of speech,** press,*° as- 
sembly,*® religion, #7 and the right to 
counsel in capital cases.48 The inclu- 
sion of these rights within the protec- 
tive sphere of national authority weak- 
ened considerably the states’ police 
power. 


Civil and political rights and the 





26. Art. 1, §8, subdivision 18. 

27. The first Bank’s charter had expired in 
1811 and Congress had not renewed it. By 1813, 
the plight of the Treasury was desperate and the 
State Department could not even pay for its 
stationery. This situation caused even such 
strong state rights supporters as John C. Cal- 
houn to reper’ renewal of the Bank’s Charter. 
See Ralph C. Catterall, Tae Seconp BANK OF THE 
Unrrep States (Chicago, 1903) page 6 

28. The adoption of the “necessary and prop- 
er” clause caused little discussion in the Con- 
stitutional Convention and was adopted unani- 
mously, probably because the delegates as- 
sumed that it added nothing to the powers not 
specifically granted. See Charles Warren, THE 
MAKING OF THE ConstTITUTION, (Boston, Little, 
Brown & Co., 1929) pages 486-489. 

29. 9 Wheat. 1 (1824). 

30. Beveridge states that the decision “has 
done more to knit the American people into an 
indivisible nation, than any other force in our 
history, excepting only war”. See Lire or JoHN 
MarsHALL, Volume IV, pages 429-430. 

31. Scott v. Sandford, 10 How. 303 (1857). 

32. THe New York HeErAtp TrisuNeE declared 
the opinion “entitled to as much moral weight 
as would be the judgment of a majority of those 
congregated in a Ledge me og | barroom,” quoted 
in The Constitution in the Twentieth contusy: 
(THe Annats, Vol. 185, May, 1936, page 39). 


33. Art. I, §8, subdivision 3. 

34. Art. VI, §2. 

35. Art. I, §8, subdivision 1. 

36. Texas v. White, 7 Wall. 700. 

37. Section 1 provides: ‘“‘All persons born or 
naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the 
United States and of the states wherein they re- 
side. No State shall make or enforce any law 
which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall 
any State deprive any person of life, liberty or 

roperty, without due process of law; nor deny 
© any person within its jurisdiction the equal 
protection of the laws.” 

. Hoover Report, page 275. 

39. 16 Wall. 36. 

40. Charles Warren, SupREME Court IN- UNITED 
States History, (Boston, Little, Brown & Co.. 
1922) Volume III, pages 259-260. 

41. 109 U. S.3 


42. 16 Wall. 62. 

43. Warren, op cit. supra note 40, at pages 
462-463. 

44. Gitlow v. People of New York, 286 U.S. 
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45. Near v. Minnesota, 283 U.S. 697 (1931). 
46. DeJonge v. Oregon, 299 U.S. 353 (1937). 
Calg a ae US. 245 (1935 
alijornt, _». a 
rt Powell v. Alabama, 287 U. S. 45 (1932)- 
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“equal protection clause” currently oc- 
cupy the national spotlight. The school 
segregation case of Brown v. Board of 
Education,*® setting aside the “separate 
but equal” doctrine, and Griffin v. 
Illinois,°® reversing a state court crimi- 
nal conviction because the indigent 
defendant was not furnished a free 
transcript of the trial for appeal pur- 
poses, are more than indications that 
the Fourteenth Amendment will eventu- 
ally be interpreted as the Reconstruc- 
tionists intended. While desirable re- 
sults in the majority of instances may 
be achieved, the further weakening of 
state power cannot be overlooked. 


B. The Commerce Clause 


With the increasing accent on trade 
and business early in the twentieth 
century, the power of Congress to 
“regulate commerce with foreign na- 
tions, and among the several States, 
and with the Indian tribes”>! took on 
new importance. Until that period the 
Court felt that commerce was traffic 
and transportation, and nothing more. 
The turning point was Champion Vv. 
Ames,°? in which the Court held that 
the power to regulate interstate com- 
merce included the power to prohibit 
the transportation of certain articles. 
Swift v. United States** laid down the 
“stream of commerce” theory, which 
today conceives of interstate commerce 
as a continuous stream, beginning with 
production resulting in a finished com- 
modity which then enters the flow of 
commerce, passes through channels of 
distribution, into the hands of the con- 
sumer. Under this theory, national 
power spread rapidly into areas hither- 
to controlled exclusively by the states.°+4 

This expansion of national control ac- 
celerated tremendously with the coming 
of economic crisis and “New Deal” 
legislation. After several famous set- 
backs,®5 the new personnel of the Court 
endorsed the further growth of national 
regulation.56 United States v. Darby,5* 
upholding in a unanimous decision the 
Fair Labor Standards Act of 1938, 
marks the completion of the basic shift 
in the Court’s conception of the power 
of Congress under the commerce clause. 
The full extent of this shift is seen in 
Wivkard vy. Filburn,>8 holding the 
Agriculture Adjustment Act of 1938 


applicable to wheat grown by a farmer 
to feed only his own cattle. It was 
reasoned that if the farmer had not 
grown wheat, he would have bought it 
in the open market, which would have 
affected interstate commerce. A more 
remote relation to the “stream of com- 
merce” is difficult to imagine. 


C. The Supremacy Clause 
The problem of apportionment of 
legislative power is inescapable in our 
dual system of government, especially 
in those areas where concurrent action 
is permissible. When state and federal 
statutes clash, the Court must decide 
which will prevail. If it is determined 
that Congress intended to exclude state 
action, the doctrine of federal pre- 
emption, predicated on the supremacy 
clause, Article IV, Clause 2 of the Con- 
stitution, nullifies the state law.59 
There is a presumption against such 
an intent unless Congress expresses it- 
self to the contrary or unless there is 
a necessary conflict between the laws 
involved.®® Significant factors in 
overcoming the presumption include 
whether the federal law is “so pervasive 
as to make reasonable the inference 
that Congress left no room for the 
States to supplement it”;®! whether 
“enforcement of state... acts presents 
a serious danger of conflict with the 
administration of the federal pro- 
gram” ;®? and whether “the state policy 
may produce a result inconsistent with 
the objective of the federal statute.”®% 
Nelson v. Pennsylvania* has stirred 
up considerable controversy, primarily 
on the charge that the decision is judi- 
cial legislation violating the states’ 
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jurisdiction in a field which Congress 
had no intent to occupy exclusively. A 
recent bill has been introduced in Con- 
gress, the effect of which would over- 
rule the Nelson case.®® 


While most of the criticism regard- 
ing federal pre-emption has been di- 
rected toward the Court, Congress has 
also been chastized for its failure to 
state clearly its intent in particular 
legislation, resulting in the necessity 
of intelligent guesswork by the Court. 
Regardless of where one places the 
blame, the effect of recent decisions 
has been to supplant areas of former 
concurrent jurisdiction with exclusive 
national authority. : 

If the right of the states to effectively 
legislate under their police powers is 
to be preserved, Congress must take 
steps to improve its legislative expres- 
sion. The Smith Bill,6* which has 
passed the House, is a good, but in- 
adequate, step in the right direction. It 
has been suggested that “the rules of 
each house of Congress be amended to 
provide that a committee which reports 
a bill shall include in its report an 
express statement whether there are 
state laws dealing with the subject of 
the bill; the extent, if any, to which the 
bill is intended to affect such laws; and 

.. Whether, and to what extent, it is 
intended that future enactment of state 
legislation in the field shall be pre- 
cluded.”68 It is submitted that the 
adoption of this proposal would enable 
Congress to clearly manifest its legis- 
lative intent so as to preclude erroneous 
judicial guesswork. Furthermore, its 
effect would be a more serious weigh- 





49. 347 U.S. 483 (1954). 

50. 351 U.S. 12 (1956). Harlan, J., gee 
~ {The decision] is an interference wi 
state ‘power for what may be a desirable result, 
but which we believe to be within the field of 
local option.” 

51. Article I, §8, subdivision 3 of the Consti- 
tution 

52. 188 U. S. A (1903). 

53. 196 U. S. 3 

54. E. g., National Government control over 
purely intrastate railroad rates was upheld 
when they bore a proximate relationship to in- 
terstate rates. Houston and Texas Railroad v. 
U.S., 234 U.S. 350 (1914); congressional railroad 
wage and hour laws were upheld. Wilson v. 
New, 243 U.S. 332 (1917). 

55. Schechter v. U. S., = ys. 495 (1935); 
Carter v. —, Coal Co., 298 U. 238 (1936). 

56. N.L.R Jones and de hlin Steel 
Corp., 301 Gs Ss. Y (1937), upholdin, e N.L.R.A. 
of 1935; Steward Machine Co. v. avis, 301 U.S. 
red 1937), upholding the Social Security Act 
o 
57. 312 U.S. 100 (1941). 

58. 317 U. S. 111 (1942). 

( a es v. Nelson, 350 U.S. 497 
1 


60. Maurer v. Hamilton, 309 U.S. 598 i. 
61. Rice v. Santa Fe Elevator Corp., 331 

218, 230 (1947). 
62. Pennsylvania v. Nelson, supra page 505. 


63. Rice v. Santa Fe Elevator Corp., supra 
page 230. 

64. The Nelson case involved the reversal of 
the conviction of a reputed Communist leader 
under ns sedition laws on the 

ounds that federal legislation had pre-empted 
this field. See also Phillips Petroleum Co. v. 
Wisconsin, 347 U.S. 672 (1954), involving state 
a over local production and sale of 


—. 
65. 2068, 86th Cong., Ist Sess., referred 
LA. the Cuekiten on the Judiciary, January 12, 


86. Benjamin Wham and Maurice H. Merrill, 
Federal Pre-Emption: How To Protect the 
States’ Jurisdiction (1957), 43 A.B.A.J. 131. 

7. H.R. 5 Cong., 2d Sess. The operative 
rt of the bill reads as follows: “No Act of 
ongress shall be construed as indicating an 

intent on the part of Congress to occupy the 
field in which such Act operates, to the exclu- 
sion of all state laws on same subject matter, 
unless such Act contains an express provision 
to that effect, or unless there is a direct and 
sitive conflict between such Act and a State 
aw so that the two cannot be reconciled or con- 
sistently stand together.” It is suggested by Mr. 
Wham and Professor Merrill that this language 
does not differ materially from the standard 
ex cons of the judicial test for supersession. 
Wham and Merrill, op. cit. supra note 66, 

page 190. 
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ing by Congress of the relative merits 
of state or national rule regarding 
legislative proposals and, it is to be 
hoped, a decision in favor of the state 
where reasonably possible. 


D. The General Welfare 
Clause 

The first case directly interpreting 
the Constitution’s general welfare 
clause®? was United States v. Butler.“° 
Rejecting the contention that the clause 
is only a limitation on the taxing 
power, the Court adopted the Hamilton 
interpretation that “the power of Con- 
gress to authorize expenditures of pub- 
lic moneys for public purposes is not 
limited by the direct grants of legisla- 
tive power found in the Constitution”. 
This reading of the clause places no dis- 
cernible judicial limits on the amounts 
or purposes of national government 
spending. Such expenditures seem even 
more unassailable when considered in 
connection with the holding that the 
question of a grant-in-aid “is political 
and not judicial in character, and there- 
fore is not a matter which admits of 
the exercise of judicial power”.*! Al- 
though it does not follow that the 
power to spend carries with it the un- 
limited power to regulate, the opinion 
has been advanced that the general 
welfare clause gives Congress authority 
to legislate widely in the social welfare 
field and to administer such programs 
through its own agencies directly, with- 
out state That “the 
Court may very well have opened a 
gateway through which some day may 
stream new and ever broadening exer- 
cises of national power”,** has caused 
six members of the Kestnbaum Com- 
mission to express “the hope that the 
Supreme Court at the first opportunity 
will reconsider its position and clearly 
redefine constitutional restrictions on 
the use of the National expenditure 
power consonant with the principles of 
our federal system” .74 


intercession.‘ 2 


lil, Federalism Today 

From this brief sketch of four impor- 
tant constitutional facets of national- 
state relations, it can be readily ob- 
served that governmental power has 
increasingly gravitated toward the cen- 
ter at the expense of the states. Our 


federal system today is characterized 
by a broad view of national authority, 
especially regarding the enumerated 
powers. In addition, the Court has 
been noticeably more stern in constru- 
ing state responsibilities concerning 
civil and political liberties and in nul- 
lifying state legislation conflicting with 
Congressional enactments. While these 
factors make it increasingly difficult 
for a state to govern its citizens, the 
alarming encroachment upon state 
rights involves the unrestricted ability 
of Congress to spend for grants-in-aid. 
Hailed as an instrument of cooperative 
federalism, these expenditures, against 
which the states have no constitutional 
protection, threatened to destroy the 
very system itself. 


A. Governmental Growth 

Our National Government is a gigan- 
tic enterprise employing 2,300,000 
civilians at an annual payroll of $9 
billion. Its complexity is typified by 
the $4 billion annual cost of paperwork 
alone.‘ This growth is the result of 
many factors, primarily population 
growth; industrial, technological and 
scientific progress; and inventions and 
their commercial application, especially 
in transportation and communications. 
These long-term trends, creating a more 
interdependent society with a mobile 
and better informed populace, placed 
a heavier demand on government for 
services and regulation. Recurring 
crises, in the form of war, threat of 
war and economic depression, lent im- 
petus to these trends and accelerated 
the role of government. 

During the course of World War I, 
the adoption of the Sixteenth Amend- 
ment, establishing the federal income 
tax, supplied the National Government 
the funds not only to expand its own 
activities but also to develop grants to 
the states. State expenditures increased 
from $177 million in 1902 to $15.6 


billion in 1956, or approximately 88 
times,*® but they were inadequate to 
supply the demand for services. Al- 
though no state imposed an income 
tax before 1916 when the field was un- 
occupied, federal competition for tax 
revenue sources has made it difficult 
for the states to keep pace. With the 
National Government taking an ever 
larger share of available revenue, the 
states have been reluctant to increase 
the tax burden of its citizens. The re- 
sult has been a growing dependence on 
federal grants, rising from $124 million 
in 1925 to $5.2 billion in 1958.77 
Grants constitute only 7 per cent of 
the total federal budget, but were 18 
per cent of the general expenditures of 
all states and one third of those in four 
separate states.‘8 

While federal tax laws have been a 
major influence in shaping state fiscal 
policies, National Government owner- 
ship of tax-exempt land has also had 
its impact by reducing state and local 
ad valorem tax bases. With the owner- 
ship of 472 million acres in the Na- 
tional Government (almost one fourth 
the acreage of all the states) ,*® many 
states depend heavily on federal pay- 
ments in lieu of taxes and other pay- 
ments to maintain operations. 


B. State Shortcomings 

In addition to circumstances militat- 
ing against their strength, the failure 
of the states to perform their responsi- 
bilities has accelerated centralization. 
Over fifty years ago Elihu Root ob- 
served “It is useless for the advocates 
of states’ rights to inveigh against... 
the extension of national authority... 
where the states themselves fail in the 
performance of their duty. The instinct 
for self-government among the people 
of the United States is too strong to 
permit them long to respect anyone’s 
right to exercise a power which he fails 


(Continued on page 1114) 





69. Art. I, Sec. 8, subdivision 1: “The Con- 
gress shall have the power to lay and collect 
taxes, duties, imposts and excises, to pay the 
debts and provide for the common defense and 
general welfare of the United States. . .” 

70. 297 U.S 


71. Massachusetts v. Mellon, 262 U. S. 447, 
483 (1923). 
72. Hoover Report, page 25. 


73. Id. at page 290. 
74. Statement by Governor Driscoll (joined 
in by Governors Battle, Jones, Shivers, orn- 


Ag and Mr. Burton), Kestnbaum Report, page 


75. DIcEst AND ANALYSES OF THE NINETEEN 
Hoover Commission Reports (February, 1955), 
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pages 2-4. 

6. Thirtieth Report by the Committee on 
Government Operations, FEDERAL-STATE-LOCAL 
RELaTIons, 85th cong. 2d Sess., House Report 
No. 2533 (August, 19 page 79, table 3. 

77. Id. at page 77, table 1. 

78. The Council of State Governments, THE 
Book oF THE StTaTEs, 1958-59, page 238, table 3. 

79. Dicest AND ANALYSES OF THE NINETEEN 
Hoover Commission Reports, page 162. Total 
ownership of the National Government is 838 
million acres. 87.1 per cent of Nevada, 70.2 per 
cent of Utah, 65.2 per cent of Idaho, and 51.3 per 
cent of Oregon is federally owned. See Morley, 
Felix, The State of the Nation, Nations Busi- 
ness (April, 1956), Vol. 44, No. 4. 
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Proceedings of the House of Delegates: 





Bal Harbour/Miami Beach, Florida, August 24-28 


In this issue we present a full summary of the proceedings of the 
American Bar Association’s governing body, the House of Delegates, during 
the 1959 Annual Meeting in Bal Harbour/Miami Beach. The House is 
composed of representatives elected by Association members in each 
state, representatives of all state bar associations and many large local 


associations, as well as a number of other organizations of the legal 


profession. 
the House. 


The summary contains the text of all resolutions adopted by 





First Session 


The first session of the House of 
Delegates began at 2:30 on Monday 
afternoon, August 24. All five sessions 
of the House were held in the Medal- 
lion Room of the Americana Hotel in 
Bal Harbour, Florida, with Sylvester C. 
Smith, Jr., of Newark, New Jersey, the 
Chairman of the House, presiding. 

The opening minutes of this session 
were devoted to the necessary formali- 
ties of calling the roll, approving the 
record of the last meeting of the House, 
approval of the calendar as the orders 
of the day (with a few rearrangements 
of some items) and receiving resolu- 
tions for consideration by the Commit- 
tee on Draft. 

Eight new members of the House 
Were introduced—Thomas B. Hill, rep- 
resenting the Alabama State Bar As- 
sociation; William L. Prosser, the 
Association of American Law Schools; 
Richard W. Ervin, the National As- 
sociation of Attorneys General; Bert T. 
Ku bayashi, the Bar Association of Ha- 
wali: Gerald C. Snyder, the Illinois 
State Bar Association; Rignal W. Bald- 


win, the Bar Association of the City of 
Baltimore; and J. Vincent Burke, who 
had been elected that morning to fill an 
unexpired term as Assembiy Delegate. 


Report of 
the President 

Association President Ross L. Ma- 
lone, of Roswell, New Mexico, sum- 
marized developments since the last 
meeting of the House in February. He 
discussed Association work in four 
areas: (1) “world peace through law”, 
a program that now envisions a World 
Conference of Lawyers as a logical out- 
growth of the successful conferences re- 
cently held in Boston, Chicago, Char- 
lotte, Dallas and San Francisco; (2) 
the problem of court congestion and a 
handbook, “Ten Cures for Court Con- 
gestion”, publication of which has been 
authorized by the Board of Governors; 
(3) continuing legal education, the 
principal focus of Association attention 
during the past year; and (4) plans to 
establish qualified advisers in under- 
graduate schools to aid college students 





Sylvester C. Smith, Jr., 
Chairman of the House of Delegates 





interested in legal careers. 

Mr. Malone also reported that the 
second Law Day-U.S.A. had been a 
tremendous success, with 30,000 indi- 
vidual observances throughout the 
United States. He also referred to the 
Smathers-Morton-Keogh-Simpson Bill, 
declaring that “We have the best 
opportunity to pass the legislation that 
we ever have had”, and urged lawyers 
to write to their Congressmen about 
the bill. Speaking as President of the 
American Bar Foundation, Mr. Malone 
announced the publication of the 
Foundation’s first book, Sources of Our 
Liberties, and the appointment of Dean 
E. Blythe Stason, of the University of 
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Michigan Law School, as Administrator 
of the Foundation, beginning Septem- 
ber 1. He then introduced Dean Stason, 
who spoke briefly. 

William Poole, of Wilmington, Del- 
aware, delivered a memorial to James 
R. Morford, a former Chairman of the 
House of Delegates, who died July 1. 
The House stood for a moment in 
tribute to Mr. Morford. 


Election of 
Officers and Governors 
Pursuant to Article VIII of the As- 
sociation’s Constitution, the House then 
elected officers and members of the 
Board of Governors to take office at the 
close of the Annual Meeting. The fol- 
lowing were elected, having been nom- 
inated by the State Delegates at the 
Midyear Meeting in February: Presi- 
dent, John D. Randall, of Cedar 
Rapids, Iowa; President-Elect, Whit- 
ney North Seymour, of New York 
City; Secretary, Joseph D. Calhoun, of 
Media, Pennsylvania; Treasurer, Glenn 
M. Coulter, of Detroit, Michigan; 
Board of Governors, Fourth Circuit, 
Egbert L. Haywood, of Durham, North 
Carolina; Board of Governors, Seventh 
Circuit, Benjamin Wham, Chicago; 
Board of Governors, Eighth Circuit, 
Donald D. Harries, Duluth, Minnesota. 
Bert H. Early, of Huntington, West 
Virginia, was nominated for member- 
ship on the Committee on Scope and 
Correlation of Work. There are five 
members of this Committee, 
elected each year by the House. 


one 


Report of 
the Treasurer 

Harold H. Bredell, of Indianapolis, 
Indiana, the Treasurer, delivered his 
report. This was Mr. Bredell’s last re- 
port as Treasurer, an office which he 
has held for the past ten years, since it 
was his wish not to be reelected. He 
took the opportunity to review the 
Association’s financial record for the 
past ten years, noting that its gross 
avsets had more than doubled during 
the period, growing from $900,000 to 
almost $2,000,000. Dues income in 
1949 was $452,000; this year it was 
$1,250,000, Mr. Bredell said. He 
stated that he took great satisfaction in 
the fact that the surplus in the general 
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fund has grown from $151,000 to 
$672,000, and this in spite of heavy 
investments in equipment and the ex- 
pansion of Association services. 


Budget 
Committee 

George S. Geffs, of Janesville, Wis- 
consin, Chairman of the Budget Com- 
mittee, reported that in spite of the 
fact that the Association was over- 
budgeted by some $114,000 at the be- 
ginning of 1959, the Association had 
ended the year with an unexpended 
balance of $20,750, thanks to the way 
Sections and Committees had cooper- 
ated in keeping expenses down. He 
reported an estimated budget of $1,- 
086,000 for fiscal 1960 against an esti- 
mated income of $1,033,500—again an 
overbudgeting. He asked for the co- 
operation of all in keeping expendi- 
tures down so that the Association 
would continue to remain financially 
solvent. 


Amendments to 
Constitution, By-laws 

The next order of business was the 
consideration of three proposed amend- 
ments to the Constitution and By-laws 
of the Association. These had been 
drafted by the Committee on Rules and 
Calendar and the Committee on Scope 
and Correlation of Work and were 
presented to the House for approval by 
Osmer C. Fitts, of Brattleboro, Ver- 
mont, the Chairman of the Rules and 
Calendar Committee. The amendments 
were published in the July issue of the 
JOURNAL on pages 714 and 715. 

The first amendment was to Article 
II of the Constitution and the effect of 
the amendment was to omit the words 
“or Territory” from the last sentence 
of Section 1, and to add the words 
“and the Commonwealth of Puerto 
Rico”; the old version reads as fol- 
lows: “The term ‘State’ wherever used 
in this Constitution or in the By-laws 
shall include any State or Territory of 
the United States, and the District of 
Columbia.” The admission of Alaska 
and Hawaii to the Union, Mr. Fitts 
explained, left only two territories— 
Guam, where there are eleven members 
of the Association, and the Virgin Is- 
lands, where there are sixteen, and it 


was felt that such small jurisdictions 
were not entitled to State Delegates or 
bar association delegates. 


The amendment was duly approved. 

The second amendment changed the 
Special Committee on Continuing Edu- 
cation of the Bar from a Special Com- 
mittee to a Standing Committee. This 
amendment was approved without de- 
bate. 


The third amendment was presented 
by Robert G. Storey, Jr., of Dallas, 
Texas, the Chairman of the Member- 
ship Committee, which had worked 
with the Scope and Correlation and 
Rules and Calendar Committees in 
drafting the proposal. 


Mr. Storey explained that the amend- 
ment had several provisions. The first 
provided that the resignation of a mem- 
ber became effective when received at 
the headquarters office, thus eliminat- 
ing the necessity of acceptance by the 
Board of Governors. The amendment 
also provided for reinstatement by the 
Secretary rather than the Board when 
a member who has resigned files appli- 
cation for reinstatement within one 
year after his resignation. 

This provision was adopted without 
debate. 


The second provision of the amend- 
ment, however, met some opposition. 
As originally written, this provided for 
cancellation of membership of “A 
member who is in default in payment 
of dues, or against whom a complaint 
or charge is pending . . . upon his 
written request therefor”. 

Ben R. Miller, of Baton Rouge, Lou- 
isiana, declared that he doubted the 
wisdom of permitting a member to 
cancel his membership when charges 
were pending against him. 

Mr. Storey said that the purpose of 
the amendment was to permit members 
who were in default in their payment 
of dues to drop their membership. 

Robert P. Hobson, of Louisville, 
Kentucky, said that the trouble was 
that the proposal was not limited to 
members who were in default in pay- 
ment of dues. It was wrong, he de- 
clared, to permit a member against 
whom serious charges had been pre- 
ferred, who was perhaps under investi- 
gation by the Grievances Committee, 
to “blandly resign from the Associa- 
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tion”. He argued that the public would 
make no distinction between a resigna- 
tion and a cancellation of membership. 

Franklin Riter, of Salt Lake City, 
Utah, moved to strike the phrase “or 
against whom a charge is pending” 
from the proposal. He accepted an 
amendment to this suggested by Mr. 
Miller, changing the phrase to “and 
against whom no charge is pending”. 
and in this form the amendment was 
approved by the House. Glenn M. 
Coulter, of Detroit, and William B. 
Spann, of Atlanta, both spoke briefly 
urging the House to accept the amend- 


“ 


ment. 

The House also approved two other 
provisions, one eliminating from the 
membership application questions as 
to age and residence address, and the 
other renumbering the paragraphs of 
the Constitution and By-Laws to pro- 
vide for the changes just approved. 


Expansion of 
Facilities 

Mr. Smith then turned the chair 
over to Association President Malone 
so that he could make his report as 
Chairman of the Committee on Expan- 
sion of Facilities. He reported that the 
Committee was planning to recommend 
a new four-story wing at the American 
Bar Center in Chicago to take care of 
an urgent need for more facilities. He 
estimated the cost at $850,000 and 
said that it was expected that the 
money could be obtained from existing 
funds. On his motion, the House voted 
to authorize the expenditure of up to 
$450,000 from the surplus in the gen- 
eral funds of the Association and to 
take such other steps as might be neces- 
sary to expand the facilities of the Bar 
Center in Chicago. It is expected that 
the American Bar Foundation will 


provide $400,000. 


Section of 
Corporation Law 

On motion of Herbert F. Sturdy, of 
Los Angeles, the Section Delegate, the 
House voted its approval of changes in 
the By-Laws of the Section of Corpora- 
tion, Banking and Business Law. 


Continuing 
Legal Education 
Walter E. Craig, of Phoenix, Ari- 
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zona, reported briefly for the Commit- 
tee on Continuing Legal Education, of 
which he is the Chairman. Mr. Craig 
said that special credit is due to the 
Continuing Legal Education Program 
of the State of Washington and that he 
had received word that Pennsylvania 
was expanding its continuing legal edu- 
cation program for the coming year 
and that Alaska is inaugurating such a 
program, 

Harrison Tweed, of New York City, 
President of the American Law Insti- 
tute and Chairman of the Joint Com- 
mittee on Continuing Legal Education 
of the Institute and the Association, 
speaking at Mr. Craig’s request, de- 
clared that there were three aims of 
the Joint Committee: to interest stu- 
dents of the highest quality in legal 
careers, to include in law school educa- 
tion an understanding of the ethics 
and responsibilities of a lawyer, and 
finally to find a means of financing 
legal education so that such a heavy 
burden would not fall npon the indi- 
vidual law student. Mr. Tweed also 
praised the Arden House conference on 
post-graduate legal education and 
asked for support of the program. On 
motion of Mr. Tweed, the Joint Com- 
mittee of the American Bar Association 
and the American Law Institute was 
continued, 


Committee on 
Legal Aid Work 

Richard Bentley, of Chicago, Chair- 
man of the Committee on Legal Aid 
Work, reported for that Committee. 
His report stressed the advantages of 
the legal aid program—it relieves the 
individual lawyer of being called upon 
to do charity work when he can least 
afford the time; it enhances the public 
prestige of the Bar; and it is the best 
answer to those who seek socialization 
of the practice of law. 


Committee on 
Federal Liens 

Chairman Laurens Williams, of 
Washington, D. C., reported for the 
Committee on Federal Liens, charged 
by the House with advocating on be- 
half of the Association comprehensive 
legislation to amend and modernize 
federal laws with respect to tax liens. 


Mr. Williams said that bills had been 
introduced in both houses of Congress 
(H.R. 7914, H.R. 7915, S. 2305) em- 
bodying the proposals. He called for 
support from the members of the 
House. On his motion, the Committee 
was continued, 


Income Tax 
Amendment 

On motion of Chairman Robert B. 
Dresser, of Providence, Rhode Island, 
the House voted to continue the Spe- 
cial Committee on Income Tax—Sub- 
mission of Amendment. 


Committee on 
American Citizenship 

Col. Harold J. Sullivan, of Stewart 
Air Force Base, New York, Chairman 
of the Committee on American Citizen- 
ship, reported that the Committee has 
resumed publication of the Citizenship 
Bulletin after a lapse of two and a half 
years. He also reported that the Com- 
mittee had been in touch with the 
Executive Director of the American 
Heritage Foundation and hopes to sup- 
port the campaign of that organization 
to get people to register, vote and con- 
tribute to the parties of their choice. 

He offered the following resolutions, 
which were adopted without debate: 


if 
RESOLVED, That the American Bar 
Association requests the judges of all 
courts of naturalization to commemo- 
rate Law Day and Constitution Day 
yearly as regular court calendar days 
for holding naturalization proceedings. 


Il. 

Wuereas, The Boy Scouts of Amer- 
ica have been devoted to the teaching 
of good citizenship to the youth of 
America, and the fiftieth anniversary of 
the founding of the Boy Scouts of 
America will be celebrated in February, 
1960, 

ReEsotvep, That the American Bar 
Association calls upon the judges and 
lawyers of America to commemorate 
the fiftieth anniversary of the founding 
of the Boy Scouts of America by con- 
ducting appropriate ceremonies in 
February, 1960, to honor the Boy 
Scouts of America. 


Col. Sullivan said that he had with- 
drawn a third resolution which would 
have accepted an invitation by the 
American Legion to create a joint com- 
mittee of the two organizations on 
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Americanism and Communism. It was 
felt that the charter of the American 
Citizenship Committee itself was broad 
enough to enable it to serve as a liaison 


Second 


The second meeting of the House of 
Delegates was held on Tuesday morn- 
ing, August 25. 


Committee on 
Federal Judiciary 

The first item of business was the 
report of the Committee on Federal 
Judiciary, delivered by the Chairman, 
Bernard G. Segal, of Philadelphia. The 
purpose of this Committee is to pro- 
mote the nomination and confirmation 
of competent persons for appointment 
as federal judges and to oppose the 
nomination and confirmation of per- 
sons not qualified. 

Mr. Segal reported that his Commit- 
tee was working closely with the At- 
torney General and the Deputy Attor- 
ney General to achieve this goal, and 
that every judicial nomination made by 
President Eisenhower during the past 
year had been preceded by a favorable 
report by the Committee and that in 
no case had the President nominated a 
person reported unqualified by the 
Committee. Mr. Segal characterized 
the relations of the Committee and the 
Justice Department as “ideal”, saying 
that the Deputy Attorney General re- 
quests a report from the Committee 
on every suggestion for judicial office 
received from a reliable source, and as 
a result of this, the Committee has had 
the busiest year in its history. Mr. 
Segal praised Attorney General Rogers 
and Deputy Attorney General Walsh 
for their “fixed determination to pre- 
vent the appointment of unqualified 
lawyers and judges to the Federal 
Bench”. 

Mr. Segal also said that the Senate 
Judiciary Committee was cordial and 
cooperative and that whenever a hear- 
ing is to be held on a nomination, 
Senator Eastland, the Chairman, con- 
tacts the Committee for a report on the 
qualifications of the nominee under 
consideration. 

Mr. Segal stressed the importance of 
the Committee’s keeping its role a pure- 


agency with the American Legion, he 
said, so that the resolution was not 
required, 

The House then recessed. 


Session 


ly advisory one and of conducting its 
investigations on judicial prospects 
with “objectivity, scrupulous fairness 
and painstaking thoroughness”. The 
Committee is not a judge-maker, he 
declared. “It limits itself to the function 
of serving as a national conduit of the 
views of the informed judges and law- 
yers of the community . . . and others 
interested in maintaining the vitality of 
our courts and advancing the best in- 
terests of the administration of jus- 
tice.” 

Mr. Segal then offered the following 
resolution, designed, he said, to take 
care of a “very serious situation” in 
Congress: “There has been a virtual 
embargo on the reporting of names by 
the Senate Judiciary Committee to the 
floor of the Senate since the beginning 
of the present session . . .” he said, and 
this in spite of a grave shortage of 
judges in several circuits. 

The resolution was as follows: 


WHEREAS, Twenty nominations by 
the President to fill vacancies in the 
United States Courts of Appeals and 
District Courts are pending before the 
Senate Judiciary Committee, and 

Wuereas, Critical conditions of 
court congestion and the burdens on 
judges now serving in these courts re- 
quire prompt action on these nomina- 
tions in the interests of litigants and 
the sound administration of justice, 

Now, therefore, be it 

Resotvep, By this House of Dele- 
gates of the American Bar Association, 
in meeting assembled, that the Senate 
of the United States and its Judiciary 
Committee be urged, as a matter of 
the most critical public interest, to act 
upon and to confirm all pending judi- 
cial nominations prior to adjournment; 

Resotvep FurtHer, That copies of 
this Resolution be sent to the President 
of the Senate. the Majority Leader and 
the Minority Leader of the Senate, and 
the Chairman and members of the 
Senate Judiciary Committee. 


Ben R. Miller, of Baton Rouge, Lou- 
isiana, offered a substitute resolution 
which called attention to the fact that 
there have been “in all administrations 


1050 American Bar Association Journal 


protracted delays by the President in 
submitting nominations . . . and pro- 
tracted delays by the Senate in acting 
on nominations” and called upon both 
the President and the Senate to avoid 
such delays. Mr. Miller said that it 
was nothing new for the Senate to 
hold up nominations at the close of 
an administration, but that the Senate 
was not wholly to blame. His resolu- 
tion, he said, was intended to “cover 
the field” and condemn all protracted 
delay in appointing judges. 

Loyd Wright, of Los Angeles, spoke 
in opposition to Mr. Miller’s resolu- 
tion. President Eisenhower was sin- 
cerely concerned about the welfare of 
the judiciary, he said, and had a com- 
plete understanding of the problem of 
court congestion. The resolution would 
be unfortunate because it might spoil 
the entire program of cooperation be- 
tween the Association and the Depart- 
ment of Justice since it contained a 
“direct criticism” of the President. 
“Any criticism of the White House 
would reflect not upon the President 
but upon this Association” Mr. Wright 
declared, 

President Malone also urged the de- 
feat of Mr. Miller’s substitute resolu- 
tion. There was a difference, he argued, 
between the amount of time required 
for the Executive to make one selection 
of a judge out of the dozens proposed 
and the amount of time the Senate 
needed to consider a single name sub- 
mitted. He declared that adoption of 
the resolution would be “unfortunate” 
in view of the magnificent cooperation 
given by the Attorney General and the 
Deputy Attorney General to the Associ- 
ation’s efforts to maintain high judicial 
standards. 

The House voted down Mr. Miller’s 
substitute resolution and then adopted 
the original resolution as offered by 
the Federal Judiciary Committee. 

Mr. Segal concluded his report by 
saying that the Omnibus Judgeship 
Bills, providing for forty-three new 
federal judges, had not been reported 
and he promised that his Committee 
would continue to urge their passage. 
He also reported that the President had 
signed a bill raising the subsistence 
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Who Is Supreme: 


People, Court or Legislature? 





by George M. Vetter, Jr. * of the New York Bar (New York City) 


Mr. Vetter analyzes the current controversy over the role of the Supreme 
Court in the light of the history of judicial supremacy, starting with Lord 
Coke’s dictum that acts of Parliament are void if contrary to “common right 
and reason”. He shows how Marshall used this doctrine of judicial suprem- 
acy to forge a strong national government in spite of the opposition of the 
Jeffersonians who were the dominant political party of the time. 





Monday is opinion day when the 
Supreme Court is in session. And 
Tuesday is the day when the interested 
public exult or go into a funk depend- 
ing on their point of view. For cer- 
tainly the present Court is the center 
of a storm and its pronouncements are 
often thunderbolts striking to the quick 
of many sensibilities. Not since the 
early thirties when the Court was chop- 
ping down significant New Deal legis- 
lation has it aroused such controversy. 
Today, in the minds of its critics, the 
Court is proceeding in similar fashion 
in other sectors of public life. 

On March 31, 1958, the storm cen- 
tered in the Court itself. In a series of 
oral opinions, the cleavage between 
two schools of thought was, if anything, 
widened by surprisingly direct and 
mordant criticism by champions of the 
respective philosophies on the Bench. 
The issue is an old one—to what de- 
zree should the Supreme Court defer 
to the decision of Congress when a 
piece of legislation is attacked as vio- 
lating the Constitution? Judge Learned 
Hand, retired Chief Judge of the 
United States Court of Appeals for the 
Second Circuit, in his recent Oliver 


Wendell Holmes lectures, phrased the 
question in these terms: A piece of 
legislation is the end result of a weigh- 
ing of values by the legislature. How 
far should the Court substitute its 
weighing of values as against that of 
Congress when it enacted the legisla- 
tion? 

Chief Justice Earl Warren and his 
two colleagues, Justices Hugo Black 
and William O. Douglas, are advocates 
of what is commonly labelled “judicial 
intervention”. A comment of Justice 
Warren on March 31 put the thinking 
of this school in a nutshell: “The judi- 
ciary has the duty of implementing the 
constitutional safeguards that protect 
individual rights. We have no choice 
but to enforce the paramount commands 
of the Constitution. We are sworn to 
do no less. We cannot push back the 
limits of the Constitution merely to 
accommodate challenged legislation.” 
The three Justices are vigorous in their 
application of this philosophy to issues 
within the penumbra of the First, Fifth 
and Fourteenth Amendments. To them 
the Bill of Rights is a catalogue of 
absolute prohibitions not merely “ad- 
monitions of moderation” to the public 


and their officials. To them it embodies 
an infallible natural law, a law given 
by nature or by God. 

The other school is composed of 
those who teach and practice what may 
be conveniently called “judicial re- 
straint”. Justice Felix Frankfurter and 
Judge Hand are disciples of this school. 
In a sense they take a more organic 
view of the function of courts in a 
democratic society. For example, Jus- 
tice Frankfurter has said, “Holding 
democracy in judicial tutelage is not 
the most promising way to foster dis- 
ciplined responsibility in a people.” 
And in his recent lectures, Judge Hand 
is candid in his appraisal of the 
decision-making process. “Moreover, 
judges are seldom content merely to 
annul the particular solution before 
them: they do not, indeed they may 
not, say that taking all things into con. 
sideration, the legislators’ solution is 
too strong for the judicial stomach. On 
the contrary they wrap up their veto 
in a protective veil of adjectives such 
as ‘arbitrary,’ ‘artificial,’ ‘normal,’ ‘rea- 
sonable,’ ‘inherent,’ ‘fundamental,’ or 
‘essential’ whose office usually, though 
quite innocently, is to disguise what 
they are doing and impute to it a 
derivation far more impressive than 
their personal preferences, which are 
all that in fact lie behind the deci- 
sion...” Even granting an infallible 
natural law, there is, in the opinion of 
these men, no infallible way of know- 
ing it. 
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The Role of the Court... 
Different Assessments 

If we did not know these comments 
were by men engaged in a common 
endeavor and dedicated to the same 
ideals, the comments would seem to 
revolve in two different universes of 
discourse. But they are on the same 
subject and as such represent at one 
level radically different asscssments of 
the role of the Supreme Court in a 
democratic system of government. And 
perhaps at a deeper level, they repre- 
sent radically different evaluations of 
the ability of a people to govern them- 
selves. Is the preserve of liberty best 
defended in the long run by the self- 
restraint of its inhabitants, the people 
themselves, who have a right to learn 
from their mistakes? Or is it that in- 
dividual rights are so precious and the 
history of legislative excess so disturb- 
ing that the people must be protected 
from themselves or their representa- 
tives by the Court? 

With some “malice aforethought” 
the interventionists may be said to be 
in the main stream of the aristocratic 
and conservative history of the Court. 
Those who teach judicial restraint are 
in the democratic and liberal tradition. 
If there be malice in these labels, it 
lies in attaching a liberal label on a 
bottle whose contents would be gall to 
many who style themselves liberals. 
And assuredly to many conservatives, 
to those who cherish the memory of 
judicial annulment of New Deal legis- 
lation, the liquor they imbibe from the 
same bottle tastes strange indeed. 
Though these labels seem odd, they are 
warranted by history. For what we 
are dealing with is an ancient doctrine 
that vis-a-vis other branches of govern- 
ment, the courts are supreme. 

More often, especially in the United 
States, the doctrine is called “judicial 
review’, meaning the power of the 
Court to review actions of the legisla- 
ture and executive. To an extent the 
term is a euphemism for a stronger 
phrase, “judicial supremacy”. Appar- 
ently this was not always so well recog- 
nized. John Chipman Gray, an eminent 
scholar of the past generation, credited 
Bishop Hoadley in a sermon delivered 
by the latter before George I in 1717, 
with the comment that “gentlemen of 
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the short robe have sometimes grasped 
fundamental legal principles better 
than many lawyers”. The quotation to 
which Gray was referring is this: 


Nay, whoever hath an absolute au- 
thority to interpret any written or 
spoken laws, it is he who is truly the 
Law-Giver to all intents and purposes, 
and not the person who first wrote or 
spoke them. 


Whether Bishop Hoadley was one of 
that hardy breed who forsook the law 
for a higher calling is not a matter of 
available record. But the pertinency 
of his comment to English experience, 
particularly to the theory of Lord Coke, 
the great common law judge of the 
seventeenth century, is clear. Lord 
Coke gave birth to the doctrine and 
attempted to fasten it upon the English 
constitution. 

Coke’s heritage was his transforma- 
tion of Magna Charta from a medieval 
document designed to protect great 
barons into a transcendent charter of 
rights for Englishmen. He drew upon 
the ancient sentiment that even an ab- 
solute monarch was subject to a vague 
but nevertheless certain “natural law”. 
What he did in essence was to freight 
natural law concepts into Magna Charta 
and give them immediacy in the politi- 
cal context. Soon after he took the 
bench, Coke plunged into the conflict 
between Parliament and people on the 
one hand and James I and his ad- 
herents on the other hand. He seemed 
imbued with the desire to erect the 
judges into a tribunal between king 
and nation. And his lever was the 
common law to which he claimed all 
were subject. For example, in reply to 
an assertion of James I that the King 
was not under law, Coke gave currency 
and immortal life to the saying attrib- 
uted to Bracton, “that the King ought 
not to be under any man, but under 
God and the Law”. 

Parliament, of course, was delighted 
at these attacks upon the high concep- 
tion of royal prerogative entertained 
by the King. But Coke did not stop 
with the King. Parliament too was 
subject to the common law. In Calvin’s 
case, Coke determined that notwith- 
standing a statute of Parliament to the 
contrary, the King had the power of 
pardon because Parliament cannot take 


from a man “that protection which the 
law of nature giveth to him”. 


Dr. Bonham’s Case... 
Coke’s Famous Dictum 

But the most famous of Coke’s ex- 
pressions occurs in Bonham’s case. 
Dr. Bonham, imprisoned for the illegal 
practice of medicine, was ordered re- 
leased by Coke. In his opinion Coke 
said: 


The censors cannot be judges, minis- 
ters and parties...and it appears in 
our books, that in many cases the 
common law will control acts of Par- 
liament, and sometimes adjudge them 
to be utterly void; for when an act of 
parliament is against common right 
and reason, or repugnant or impos- 
sible to be performed, the common law 
will control it, and adjudge such acts 
to be void. 


It is generally considered that this 
language was dictum and that the de- 
cision was based on other grounds. 
And it is also considered that the 
“many cases” to which Coke referred— 
cases from the reigns of Edward I, 
Edward III, Henry VII and Elizabeth 
I—did not say anything of the kind. 
If this be so, what started out as a 
dictum sprung full blown from Coke’s 
powerful intellect, has had a remark- 
able career. 

James rightly viewed Coke as a seri- 
ous and dangerous antagonist and re- 
moved him from the Bench. Though 
Coke’s doctrine of judicial supremacy 
found expression in his works after his 
deposition, it never gained a foothold 
in England. True enough, a few sub- 
sequent justices attempted to exploit 
it. But after the Glorious Revolution 
of 1688 and the victory of Parliament 
and nascent democracy, the doctrine 
died out. In England, not the courts, 
but King in Parliament is supreme. 

The history of Coke’s doctrine in the 
new world is something else again. It 
has become the root principle of our 
jurisprudence. Except in a time of 
crisis, the Supreme Court is the final 
arbiter and authority in our system of 
government. This is the unique feature 
of our American system. With few ex- 
ceptions, in other countries of the 
world, whether they have written or 
unwritten constitutions, judges may not 
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question the authority of a coordinate 
legislature and executive. Alexis de 
Tocqueville, in his early (1835) study 
of Democracy in America, summarized 
the situation: “Whenever a law that 
the judge holds to be unconstitutional 
is invoked in a tribunal of the United 
States, he may refuse to admit it as a 
rule; this power is the only one pecu- 
liar to the American magistrate, but it 
gives rise to immense political influ- 
ence.” 

The intrusion of the doctrine of judi- 
cial supremacy into the colonies and 
into the Constitution is a direct corol- 
lary of the immense prestige enjoyed 
by Lord Coke. His doctrine was not 
only imbedded in his decisions but 
more important, in his works, The In- 
stitutes and Coke upon Lyttleton, text- 
books for generations of American law- 
Thomas Jefferson before the 
Revolution noted that “Coke Lyttleton 
was then the universal law book for 


yers. 


students and a sounder Whig never 
wrote nor one of profounder learning 
in the orthodox of the British Consti- 
tution.” Needless to say, the doctrine 
was most agreeable to colonists protest- 
ing the incursions of King and Parlia- 
ment into colonial affairs. In 1761 
James Otis in his famous argument 
against the Writs of Assistance—gen- 
eral search warrants based upon legis- 
lative mandate—said “an act of Par- 
liament against the Constitution is 
void”. Three years later Governor 
Hutchinson adverted to the doctrine in 
opposition to the Stamp Act. “The pre- 
vailing reason at this time is that the 
act of Parliament is against Magna 
Charta, and the natural rights of Eng- 
lishmen, and therefore, according to 
Lord Coke, null and void.” 

There were earlier expressions of 
the doctrine and there were later ex- 
pressions. The important point, how- 
ever, is that it was well understood, 
accepted by many and in good measure 
crystalized so far as American experi- 
ence was concerned before the Consti- 
tutional Convention in Philadelphia in 
1787. Indeed, by the time of the Con- 
vention, some experience had already 
been had by the states. Three states— 
New York, Pennsylvania and Vermont 
—had established councils of revision 
is part of the machinery of state gov- 
ernment. The councils were “to inquire 


into whether the constitution has been 
preserved inviolate in every part .. .” 

And on the national scene, the no- 
tion of a supervening national court 
came to fruition in the establishment 
of a court to take cognizance of prizes 
made by American vessels. This court 
was established in 1777 in the form of 
In 1780 the committee 
was superseded by a Court of Appeal. 
Though it was not very successful since 
it had to depend upon state authorities 
to carry out its mandate and though 
it went out of existence in 1786, it is 


a committee. 


considered to have been the prototype 
of the Supreme Court. 


Judicial Supremacy... 
The Founding Fathers’ View 
There has been much debate about 
what the founding fathers themselves 
thought about having courts possessed 
of this overriding power. The hard fact 
is that the Constitution says nothing 
about it whatsoever. Going behind the 
document to the annals of the Conven- 
tion and the personal views of the 
leading members, if not particularly 
fruitful, is at least interesting. The Con- 
vention, it must not be forgotten, was 
a conservative body. Its members were 
men of affairs and substance and were 
disillusioned with the Articles of Con- 
federation and with the excesses of 
state legislatures. Under the early state 
constitutions, the legislature was King 
and much too frequently, an irrespon- 
sible King. So at the Convention, as 
a check upon the legislature, interest 
centered upon the idea of a national 
council of revision to examine into 
every act of the legislature before it 
could operate. Under the proposal, the 
council would have a substantial but 
not absolute veto. This idea was 
brought up two or three times until it 
was finally scrapped in favor of the 
executive veto. The upshot is that there 
was little or no discussion of whether 
the federal courts would also have the 
power to declare legislative acts in- 


valid. 


As for the founding fathers them- 
selves, Professor Charles Beard ex- 
amined into the expressed views of 
twenty-five members who, in his opin- 
ion, were the leaders of the Convention. 
Of the twenty-five, he has concluded 
that seventeen favored judicial review 
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to at least some degree. To this evi- 
dence, may be added the arguments in 
favor of judicial review in the debates 
over whether the Constitution should 
be adopted. Already John Marshall of 
Virginia was locked in combat in favor 
of the doctrine. “If they [the legisla- 
ture] were to make a law not warranted 
by any of the powers enumerated, it 
would be considered by the judges as 
an infringement of the Constitution 
which they are to guard. They would 
not consider such a law as coming 
under their jurisdiction. They would 
declare it void.” 

The most forceful statement of all, 
however, the most persuasive and the 
model for John Marshall himself when 
he became Chief Justice, is found in 
Alexander Hamilton’s seventy-eighth 
Federalist paper. For Hamilton, it was 
inherent in the nature of a govern- 
ment with powers limited by a written 
constitution that the legislature could 
not exceed the mandate given by the 
Constitution. “Limitations of this kind 
can be preserved in practice no other 
way than through the medium of courts 
of justice, whose duty it must be to 
declare all acts contrary to the Consti- 
tution void.” And in language that 
Lord Coke himself might have used. 
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“the courts were designed to be an 
intermediate body between the people 
and the legislature, in order, among 
other things, to keep the latter within 
the limits assigned to authority”. 

Inherent though the power might be, 
there still had to be some justification 
for the assertion of the power in the 
text of the Constitution. This is found 
in Article VI, the famous linchpin 
clause: 


This Constitution. and the laws of 
the United States which shall be made 
in pursuance thereof; and all treaties 
made, or which shall be made under 
the authority of the United States, 
shall be the supreme law of the land; 
and the judges in every state shall be 
bound thereby, anything in the consti- 
tution or laws of any State to the 
contrary notwithstanding. 


To this should be added, Section 2 of 
Article II] dealing with the judiciary 


power: 


... the judicial power shall extend to all 
cases, in law and equity, arising under 
this Constitution; the laws of the 
United States, and treaties made. or 
which shall be made, under their 
authority. 


Out of this material, John Marshall 
wove the fabric of the American doc- 
trine of judicial supremacy. 

John Marshall became Chief Justice 
of the Supreme Court in 1801. When 
he took office, the Supreme Court was 
weak and indecisive and the Constitu- 
tion a virgin document. With rare 
courage and determination he forged 
the Court into the powerful organ of 
government we have come to know and 
worked the words of the Constitution 
into living institutions. For Marshall, 
the Court was an organ of Federalism. 
He envisioned a strong nation, not just 
a conglomerate of bickering states, and 
a Court possessed of the powers 
dreamed of by Coke. What he would 
have done had his two aims not jibed 
we can only speculate. As it was. the 
doctrine of judicial supremacy dove- 
tailed with his Federalism. 

In .1803, in the famous case of 
Marbury v. Madison, Marshall and his 
colleagues engrafted the doctrine onto 
the Constitution. At the end of his term 
of office, President John Adams had 
commissioned one William Marbury as 
a justice of the peace. The commission, 
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however, was not delivered by Adams’ 
Secretary of State, Marshall, before 
Thomas Jefferson became president. 
And Jefferson instructed his Secretary 
of State, James Madison, not to deliver 
it. Marbury sought a writ of man- 
damus from the Supreme Court order- 
ing Madison to deliver the commission. 
John Marshall declared, in his opinion, 
that the provision of the act purported- 
ly giving the Supreme Court power to 
issue such a writ was unconstitutional. 
Masterful tactician ever, Marshall had 
declared that an act giving the Court 
itself added power was invalid. Though 
the Court was not to declare another 
act of Congress unconstitutional until 
the Dred Scott decision some fifty 
years later, the momentum of Marbury 
v. Madison was not to be checked. 
Coke’s dream had come true. 


Marshall’s Court... 
A Conservative Stronghold 
What is so interesting and instructive 
for the present day is that the doctrine. 
in Marshall’s hands, was conservative 
if not aristocratic. The conservative 
party, the Federalists, had disinte- 
grated, but the Supreme Court, under 
Marshall’s captaincy, remained the last 
stronghold of Federalism in a country 
long since turned Republican. Thomas 
Jefferson was a lifelong opponent of 
Marshall. In 1792 he said of him, “I 
think nothing better could be done 
than to make him a judge.” To Jeffer- 
son in 1792, a judge obviously was a 
minor figure. Afterwards, after Mar- 
shall conclusively demonstrated the 
Jefferson became an_ out- 
spoken and articulate critic of the doc- 


contrary, 


trine. Andrew Jackson even opposed 
the doctrine as it applied to state ac- 
tions. Though sober critics agree that 
in a federal system the Court must 
have final say over state action, Jack- 
son apparently did not. After Mar- 
shall’s decision in one of the Cherokee 
Indian cases, Worcester v. Georgia, 
Jackson is reputed to have said, “John 
Marshall has made his decision, now 
let him enforce it.” 

The fact is that judicial supremacy 
was the hammer by which John Mar- 
shall was forging a strong central gov- 
ernment and nation at the expense of 
the states. To this thesis, the liberals 
of the day could not subscribe. So, 
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naturally, their frustration and opposi- 
tion was vented upon the device by 
which the obnoxious views were being 
fastened upon the Constitution. Again 
we can only speculate what kind of 
country we should have today if in 
stead of John Marshall, Spencer Roane, 
allegedly the Republican candidate for 
the office, had assumed the helm of the 
Court in the formative years of our 
nation. 

Since Marshall’s time, the Court has 
waxed and waned in its use of the doc- 
trine. His immediate successor, Roger 
Taney, was selected as Chief Justice 
precisely because he was expected not 
to obtrude the Court into public af- 
fairs. And he did not, except when his 
deep-seated beliefs came into conflict 
with his theory of jurisprudence. In 
the Dred Scott decision, a milestone on 
the tempestuous path to the Civil War, 
the Court under his tutelage held the 
Missouri Compromise unconstitutional. 
Abraham Lincoln, Republican nominee 
for the Senate and antagonist of Judge 
Stephen Douglas, felt that one more 
such decision would rivet slavery upon 
the country. In reply to the jibe of 
Douglas that he was refusing to abide 
by the law of the land, a decision of 
the Supreme Court, Lincoln said: “All 
I am doing is refusing to obey it as a 
political rule... Somebody has to re- 
verse that decision, since it is made. 
and we mean to reverse it, and we 
mean to do it peaceably.” Our national 
tragedy is that Lincoln’s intention did 
not come to pass. 

In later years, the deeply imbedded 
beliefs of many Justices in property 
rights found expression in decisions 
holding unconstitutional federal and 
state legislation interfering with prop- 
erty rights. The vessel into which they 
poured their beliefs was the “due proc- 
ess” clause. “Due process of law”, 
which was originally conceived of as a 
shorthand expression for procedural 
safeguards commonly understood and 
accepted by all, became a matter of 
substance and susceptible of many 
meanings. The dissenting opinions of 
Justices Oliver Wendell Holmes and 
Louis D. Brandeis repeatedly struck 
out at this practice of the Court chop 
ping down social legislation in th: 
name of due process. Yet for these Jus- 
tices, due process afforded protection 
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against the exercise of government 
powers described by that amphibolous 
phrase “police power”. 

And this is the field in which the 
Court has deployed itself today. We 
are more familiar with the term “civil 
rights” but, at bottom, the issue is the 
same and as old as the Constitution it- 
self. So is there any merit in asking, 
“Who is a liberal?” and “Who is a 


conservative?” Not very much, really, 
for these terms are pigeon-holes in 
which a mind may find a certain 
warmth and musty security but pre- 
cious little else. 

And on the real issue, how far 
should an individual Justice freight 
his own philosophy into the slippery 
abstractions of the Constitution, the 
answer is at best qualified. So long as 
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Who Is Supreme: People, Court or Legislature? 


certitude is denied human beings but 
so long as human beings must judge, 
all we can ask of the judge is this— 

that he discharge his function with self- 
discipline in the realization that he too 
is fallible and that he too is under God 
and the law. That the Supreme Court 
still exists, vigorous and the focus of 
highest respect, is sufficient answer that 
it has met our expectations. 


Named Administrator of the American Bar Foundation 


Much to the delight of everyone in- 
terested in the continuing success of 
the American Bar Foundation, outgo- 
ing American Bar Association Presi- 
dent Ross L. Malone announced on 
August 21, 1959, that E. Blythe Stason, 
currently Dean at the University of 
Michigan Law School, had been named 
Administrator of the Foundation. 

In making the appointment President 
Malone, speaking for the Board of 
Directors of the Foundation, took note 
of the splendid improvements and ac- 
complishments of the Foundation un- 
der the leadership of John C. Leary. 
Since October, 1957, Mr. Leary has 
been the Librarian for the Foundation’s 
Cromwell Library, he has supervised 
most of the research projects and has 
been in charge of all administrative 
matters. Mr. Leary will continue as 
Deputy Administrator/Librarian. 

Dean Stason plans to carry out the 
duties of his office on a limited scale 
until September, 1960, when his retire- 
ment at the Michigan Law School will 
become effective. 

As director of the legal research 
program at his law school for twenty 


years, as well as similar activities with 
other organizations, Dean Stason has 
become recognized as one of the most 
prominent national leaders in legal re- 
search and education. Included in his 
very active career was participation in 
The President’s Conference on Admin- 
istrative Procedure, the Hoover Task 
Force on Legal Services and Practices 
of the Executive Branch of Govern- 
ment, and Managing Director of the 
Fund for Peaceful Atomic Develop- 
ment. Through the years he has been a 
major contributor to many services of 
the American Bar Association as well 
as affiliated groups. He is by no means 
a stranger to American Bar Foundation 
activities: through his chairmanship of 
the Research Committee and as a Fel- 
low of the Foundation he has done 
much to establish and maintain high 
standards of research. 

In addition to numerous articles in 
various fields of law, Dean Stason is 
the author of Cases and Materials on 
Municipal Corporations, Cases and Ma- 
terials on Administrative Tribunals, 
and a 1956 publication: Atomic En- 
ergy and the Law. 








The Board of Directors of the Amer- 
ican Bar Foundation is currently com- 
posed of John D. Randall, President; 
Sylvester C. Smith, Jr., Vice President; 
Glenn M. Coulter, Treasurer; Joseph 
D. Calhoun, Secretary; and Robert K. 
Bell, Ross L. Malone and Whitney 
North Seymour. Donald M. McIntyre, 
Jr., is Assistant Administrator and 
Noble Stephens is the Controller. 
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Law and Peace: 


The Problem of Generalizations 


by Ray D. Henson °* of the Illinois Bar (Chicago) 


Mr. Henson writes that one of the great stumbling blocks in our path 
toward world peace through law is one of language. Democracy, for ex- 
ample, means one thing to us and something quite different to the Russian: 
the word law itself represents different concepts, depending upon who is 


using it. 





The movement for world peace 
through law is one of magnificent 
promise. With two such prominent 
Americans as Henry Luce and Charles 
S. Rhyne giving voice to the hope, we 
may look forward to eventual fruition. 

The greatest impediment to a happy 
realization of this hope is the problem 
of language. We are quite aware that 
when we look at a map, it may or may 
not represent a given territory accu- 
rately. We have all seen old maps of 
the New World. We are not all so 
aware that language has no inherent 
meaning, that a word may not refer 
to anything. 

When people speak of “law” or “nat- 
ural law” on an international scale, it 
is doubtful whether even the speakers 
have a clear idea of what they mean, 
but the terms, within this framework, 
are synonymous for practical purposes, 
and natural law is more commonly 
used. 

No two persons ever quite agree on 
what natural law is. It may be con- 
sidered a collection of principles which 
are so fundamentally satisfactory—I 
should not say “fundamentally true”— 
that all people ought to agree that at 
all times and in all places they are 
recognized as applicable. 
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The great difficulty with such a con- 
cept as a basis for international under- 
standing is the wide—or “natural”— 
divergence among various peoples as 
to what is regarded as a fundamental 
principle existing independently of 
written law. 

Among the members of the Noit-cif 
tribe in the South Pacific, there is a 
belief that if a man encounters his 
mother-in-law, or if a totem animal is 
killed, or if someone has eaten food 
prepared for the tribal chief, he is ti- 
ti, and if a person has become ti- 
ta, he must be subjected to a ceremony 
of purification. To a Noitcifonian, this 
concept might be regarded as natural 
law; to us, it would be nonsense. 

In Anglo-American jurisprudence we 
have a concept that in a criminal case 
a man is innocent until proved guilty, 
generally before a jury of his peers. 
This idea is so implanted in us that it 
may be regarded as natural law. It is 
not generally accepted, even on the 
continent of Europe, however, so to 
anyone not schooled in our jurispru- 
dential background, it would not be 
natural law, and it might be nonsense. 

The view that it is wrong to kill 
another human being is of rather nar- 
row application. If A walks into a 


street and shoots B, he will probably 
pay dearly for his act, if he is sane: 
but if he is tried and sentenced to 
death, his executioner will not be 
punished for murder. If A were a 
soldier and killed enough foes in bat- 
tle, he would very likely get a Medal of 
Honor, even though killing another 
human being is a “wrong” thing to do, 
A has been taught. Yet if an aborigine 
were to stew a missionary, there would 
be retaliation, if possible, although the 
missionary was trespassing and the 
aborigine had never heard that killing 
missionaries was wrong, and to him it 
was his natural right. 

Natural law has no rational basis, 
and in this respect it is closely akin to 
our religions. 
that religious beliefs must be accepted 
on “faith”, for there is no logical proof 
for them. Those who seek the solace of 
religion understandably turn to natural 
law to govern their secular relations. 
In natural law, as in religion, concepts 
must be taken on faith. You can never 
“prove” that it is wrong to kill an- 
other; you can only state that in your 
opinion in the particular circumstances 
involved the killer ought to be punished 
for his act. A killer might feel that he 
had a natural right to kill another—or 
even that it was the will of his god— 
but in organized society certain actions 


It is necessarily true 


are proscribed, and we must all abide 
by those rules which receive general 
acceptance, at least until we can get 
them changed. 
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There is no real answer to the ques- 
tion: what is law? 

This may seem ridiculous, but there 
is continuous discussion and dissension 
among legal philosophers about the 
nature of law. 

Justice Oliver Wendell Holmes once 
stated that “the prophecies of what 
courts will do in fact, and nothing 
more pretentious, are what I mean by 
the law’. He said. in the same lecture, 
that if you wanted to know what the 
law was, you should look at it from 
the viewpoint of a bad man, to see 
what the material consequences of his 
actions would be: the good man could 
find reasons for his conduct in the 
vaguer sanctions of conscience. Justice 
Holmes caused a significant re-thinking 
of legal concepts. After all, how do 
you know what the outcome of litiga- 
tion will be until the court has spoken? 
The prediction of what a court would 
decide, taking into account the sources 
of approval, such as statutes and earlier 
decisions, for the action you have 
taken, is for you the law. 

Judge Jerome Frank veered away 
from Holmes’ positivism into what 
Frank called 


which he meant that it was getting to 


“fact-scepticism”, by 


the significant facts which caused the 
difficulty: that if the facts were found, 
the legal outcome was not difficult to 
predict. The number of theories is 
limited enly by the number of legal 
thinkers. 

The greatest opposition to Holmes’ 
views comes from certain religious 
groups which naturally would reject 
his sceptical attitude, his washing of 
ideas in “cynical acid”. Few people 
are as self-sufficient as Holmes, and 
most of us. by religious background or 
intellectual bent, prefer to look to a 
higher authority rather than thinking 
for ourselves. We seek morality in law. 

Holmes made the rather subtle point 
that while the “law is the witness and 
external deposit of our moral life”, the 
law should be found without reference 
moral code. While 
yesterday’s morals may be today’s law, 
today’s law should be predictable with- 
out imbuing it with morality. There is 
and the 
“ought”. Too much unhappiness results 


to an individual 


a difference between the “is” 


from imposing one’s ideas of morality 
on others, when there is no justification 
except superior force or numbers. 

Moral concepts find embodiment in 
statutes, but are statutes “law”? Do 
you know what they mean or how their 
words apply to you before a court has 
Is “law” to be found 
only in the decisions of courts? 


construed them? 


If an heir murders his ancestor, does 
he inherit the ancestor’s property? I 
doubt that any court has ever allowed 
the heir to inherit, even in the absence 
of a statute governing the case. It has 
been said such a devolution of property 
would be contrary to natural law. It is 
certainly contrary to public policy, 
which is not the same thing, but it is 
an adequate basis for decision. 


In these situations and others, the 
moral views of the judges are made 
the “law” on the ground, occasionally, 
that the decision is required by natural 
law. This is specious but rather un- 
answerable reasoning, and as a basis 
for decision it is hardly better than 
Holmes’ example of the Vermont jus- 
tice of the peace who was hearing a 
case where the plaintiff sued the de- 
fendant for breaking a churn, and the 
J. P. gave judgment for the defendant 
because he couldn’t find any reference 
in the statutes to churns. 


Without attempting to decide what 
law is, we can at least say that, in the 
United States, we have a number of 
recognized sources of law: the Consti- 
tution and treaties of the United States, 
the state constitutions, federal and state 
statutes, judicial decisions, administra- 
tive determinations, local ordinances, 
Even with thousands of 
volumes containing sources of law, we 


and so on. 


often find ourselves with only an in- 
formed guess as to the solution of a 
particular problem. (I am not referring 
to the bulk of the litigation which is 
crowding our courts—the personal in- 
jury cases where the question is not, 
generally, whether the plaintiff will re- 
cover but only how much—but to those 
cases which require a decision on 
points of law.) 

It is inconceivable that a state would 
attempt to abolish all written law in 
favor of a case-by-case determination 


based on natural law or principles of 


right and justice or what have you. In 


Law and Peace 
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a simpler age our Anglo-American sys- 
tem of common law grew in much that 
fashion, but stare decisis played a sig- 
nificant role and much of our legal 
thinking was rooted deeply in history, 
as Holmes demonstrated so brilliantly 
in The Common Law, 

On an international scale, a common 
law of nations is not feasible. Through 
long centuries custom has sanctioned 
some rules of maritime law which are 
rather generally recognized, but effec- 
tive international law can not exist on 
a very significant scale without consent 
to the principles; and without reduc- 
tion to writing, the principles are not 
likely to be anything but a source of 
disagreement. 

The same words do not necessarily 
convey an identical meaning to all 
users or hearers. If I say, “My father 
is dead”, it would convey a meaning no 
matter what language I used, but if I 
say, “A man who sits on a zebox must 
be stoned to death”, there would be a 
clamor as to what a zebox is, and if 
that were established, shouldn’t there 
be an exception for the man who sat 
down because he was pushed or for 
the man who didn’t understand the 
consequences of his act? 

Everyone does not agree on what 
the Constitution means in some of its 
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provisions, or on how those provisions 
should be applied to certain fact situ- 
ations. But we may be sure that if it 
were not for certain safeguards written 
in our Constitution, many of our rights 
and privileges would not be recognized 
today. The privilege not to be a witness 
against yourself in a criminal case, for 
example, has been interpreted more 
broadly than the wording of the Con- 
stitution would require, if the privilege 
were claimed in a case of first impres- 
sion today, but most of us probably 
approve of it as a safeguard for indi- 
vidual liberty. If the Constitution had 
not given us this privilege, can anyone 
imagine that it would be recognized to- 
day as a natural right? Where does 
this privilege exist except in the Eng- 
lish and American legal systems? Can 
anyone seriously contend that Congress 
would today pass a statute giving such 
immunity to witnesses before congres- 
sional committees? 

The recognition of an international 
law governing certain phases of life is 
probably coming. As the world grows 
smaller, this will be as inevitable as 
the change in emphasis in the United 
States from the local to the state to the 
national level during the last hundred 
years. An example of highly effective 
international cooperation is the Uni- 
versal Postal Union. 


The Universal Postal Union repre- 
sents agreement on a very concrete 
matter: your letters and mine and ev- 
eryone else’s. The subject matter and 
the need are both obvious. When we 
conceive of international law or even 
local law on such terms, agreement is 
not so difficult. It is the higher abstrac- 
tions that cause difficulty. 

In truth, “international law” and 
“law” are both meaningless terms, as 
we generally use them. That is, they 
are words without specific referents. 
If we are reading a book and we note a 
reference to a Morris chair, through a 
process of thought, conditioned by our 
experience, we are able to form a 
mental picture of a Morris chair. This 
symbolization is not possible with “in- 
ternational law” or “law”, any more 
than it is with “liberty” or “democ- 
racy” or “facts” or many other words 
which we use as if they had a specific 
reference when, actually, they do not. 

Being more sophisticated than the 
members of the Noit-cif tribe, we know 
that their term “ta-ti’’ means nothing, 
that simply by eating of the chief's 
food a man cannot be cursed so that 
he needs to be purified. The essential 
lack of meaning in so many of our own 
words is less obvious to us. What the 
Russians mean by “democracy” is vast- 
ly different from what we understand 


the word to connote, but that does not 
mean the Russians are wrong and we 
are right about the word; that is just 
one of the problems of language. The 


word “democracy” itself means noth. 
ing; its referent is derived in the mind 
of the hearer, insofar as the word can 
convey any concept to us. Our current 
crisis over integration of our public 
schools can be traced to the language 
of our Constitution, which is so im- 
precise as to be capable of almost any 
interpretation: hence the necessity for 
a Supreme Court whose word is the 
last word. 

There are many areas in the inter- 
national scene where a positive, written 
law could be highly helpful. But to 
achieve the maximum good, we must 
all understand the great problems of 
language and try to secure a common 
agreement on what the law covers and 
how. Emotive language would create 
as many problems as it would solve. 
Broad generalities would be one more 
source of difficulty. 

International law is inevitably going 
to increase in scope and importance, 
but let us hope that the prime movers 
in the field will be able to see the pit- 
falls in generalizations and get down to 
more meaningful particularities. The 
most poetic building must have its 
foundations in the prosaic earth. 


Georgetown University Law Center 


Labor Law Institute 


A two-day institute will be held in Washington, D.C., Friday and Saturday, 
October 30-31, 1959. Among the speakers will be Guy Farmer, former Chairman 
of the National Labor Relations Board; Edward J. Hickey, Counsel for the Railway 
Brotherhoods and Machinists; Martin O’Donoghue, Chairman, Board of Moni- 
tors; Gerard Reilly; Charles Ryan, Counsel, House Committee on Labor and 
Education; and Louis Sherman, Counsel for the Building Trades. Details of the 
institute will be announced later but every phase of the controversial bill will 
be covered. For further information write to Dean Frank J. Dugan, Georgetown 


University Labor Law Institute, 506 E Street, N.W., Washington 1, D.C. 
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Grenville Clark, of New York, 


Receives the Highest Association Award 


Grenville Clark, of New York City, 
received the American Bar Association 
Medal, the highest award conferred by 
the Association, at the Annual Meeting 
in Bal Harbour/Miami Beach. The 
Medal was presented to Mr. Clark at 
the Annual Dinner on August 27. 

First presented to Samuel Williston 
in 1929, only twenty-four men have 
received the Medal, and the list of 
recipients includes such names as Elihu 
Root, Oliver Wendell Holmes, John 
Henry Wigmore and Charles Evans 
Hughes. 

The Medal is presented for “conspic- 
uous service to the cause of American 
jurisprudence”. The citation accom- 
panying the award to Mr. Clark read 
as follows: 


Before most others awoke to it, he 
foresaw the danger to freedom in Ger- 
many’s ambitions in World Wars I and 
II, and in the plans for world domina- 
tion by the Communists. He helped to 
rouse the Nation early to the need of 
training men for our role in both wars 
and was chiefly responsible for the 
early enactment of the measures for 
Selective Service. In World War II he 
was instrumental in procuring the in- 
spired, nonpartisan guidance of the 
War Department by Secretary Stimson 
and Judge Patterson. 

He has provided leadership for the 
organized Bar in many areas. In the 
mid-1930’s he reminded the Bar that it 
was the duty of true conservatives to 
support the Bill of Rights, regardless 
of the unpopularity of citizens whose 
rights might be in jeopardy. This re- 
sulted in the creation of the Bill of 
Rights Committee of the Association, 
of which he was Chairman during its 
notable early years. Here, he helped 
to reawaken the organized Bar to its 
duty to defend our basic liberties. In 
his opposition to the Court-packing 
plan he exemplified the determination 
of the Bar to uphold and defend the 
independence of the judiciary. 

Since World War II he has devoted 
his time and resources to the study of 
possible formulae for world peace and 
disarmament, seeking to preserve man- 
kind from the destruction of war. His 
conclusions are embodied in his pio- 
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neering book written with Professor 
Sohn, World Peace Through Law. It is 
not necessary to agree with all of his 
conclusions to recognize in this monu- 
mental work a major contribution to 
world literature on this subject and a 
basis for discussion and exploration of 
the problems incident to the acceptance 
and enforcement of the Rule of Law 
between nations. 

Through his dedication to the dis- 
charge of the public responsibility of 
the Bar during a long and distin- 
guished professional career, he has 
rallied many others to that noble con- 
cept. He has helped to keep freedom’s 
flag flying, and by his example has 
ever reminded his fellow lawyers of 
their duty to uphold liberty and to 


expand support for the Rule of Law. 


The Medal is of fourteen carat gold, 
three inches in diameter. On the ob- 
verse is the St. Memin profile of John 
Marshall with an inscription taken 
from the Massachusetts Constitution, 
“To the end it may be a government of 
laws and not of men”. The reverse 
shows a seated figure representing Jus- 
tice with the single Latin word Justitia. 
The Board of Governors chooses win- 
ners of the Medal and the identity of 
the recipient is always a_ closely 
guarded secret until the moment the 
Medal is presented. 
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Keeping Pace With the Law 

The Wall Street Journal recently expressed editorial sym- 
pathy for lawyers desperately trying to find out what the 
law is. The reason for this rather rare expression of solici- 
tude for the lawyer’s problem was the recent Supreme 
Court decision setting aside the New York censorship of 
the movie Lady Chatterley’s Lover. In the editor’s opinion, 
“Supreme Court opinions that leave the law in such dis- 
array must spread woe among those who must later come 
before its bar”. The Court has given some aid and comfort 
to its critics in this respect. One former Supreme Court 
Justice’s law clerk has pointed out in a humorous vein that 
in Rogers v. Missouri Pacific Railroad Company, 352 U. S. 
500 (1957), every Justice on the Court dissented, in part 
at least—‘“‘a unanimous dissent”! Such manifest uncertainty 
in judicial decisions makes legal prediction a difficult task. 

Jeremy Bentham claimed that the uncertainty in the law 
was “the mother of fees”, so perhaps from a selfish point 
of view we of the Bar should not protest too much. Yet law 
that is unknowable is tyranny and not law at all. Mr. 
Justice Holmes’ definition of law is worth repeating here. 


He said, “The prophecies of what the courts will do in fact, 
and nothing more pretentious, are what I mean by the 
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law”. Roscoe Pound has emphasized that, “Law must be 


stable, yet it cannot stand still”, 

Since the law cannot stand still, neither can our Consti- 
tution. Marshall envisaged that great document as one to 
endure for ages, to be adapted to various crises in the 
affairs of men. He wrote that “A Constitution is framed 
for ages to come, and is designed to approach immortality 
as nearly as human institutions can approach it.” It is the 
speed at which the law has moved forward in recent years 
which has disturbed lawyers trained to respect the doctrine 
of stare decisis. The pace of the law’s progress is important. 

Uncertainty is one of the laws of life. Lawyers must keep 
up not only with developing law, but with developing life. 
The necessities of our times increase the pressures on our 
modern judges and, of course, on the lawyers who must 
interpret their decisions. The pace of change in the law 
increases as the pace of change in modern life increases. 
The better ordering of life requires the compromises of the 
law as a reasonable substitute for force and war. The very 
uncertainty of the future of the law is what enables it to 
progress in accordance with those “felt necessities” which 
Holmes said have much more to do with the shaping of 
the progress of the law than logic. 

We cannot sidestep these great philosophic truths when 
we meet up with them in our own generation. It should 
hearten every lawyer to realize that in all fields of human 
knowledge and experience, uncertainty always faces man 
as he faces the future. We shall find that intelligence and 
courage are our best allies as we face the uncertain years 
ahead both in law and in life. 


Time Records Are Important 

We lawyers have a passion for surveys. This is no doubt 
another example of our respect for facts. A recent survey 
of Missouri lawyers conducted by the Missouri Bar demon- 
strates again the vital necessity of a lawyer’s keeping time 
records. The Committee report includes the following 
interesting fact: 


The data overwhelmingly demonstrate that lawyers who 
keep time records for billing purposes earn substantially in 
excess of those who do not. The dramatic fact is that, state- 
wide, lawyers who keep time records have a net income 
which is almost identical with the gross income of those who 
do not keep time records! 


If this cogent fact is not persuasive enough, lawyers are 
referred to the report of the Special Committee on 
Economics of Law Practice which was appointed by our 
Past President, Charles S. Rhyne, for the purpose of re- 
viewing the economic and business phases of law practice. 
This Committee pointed out that time is the lawyer’s sole 
expendable asset and that his economic worth is deter- 
mined by the use made of the hours available for the 
practice of his profession. It is a rare day in a lawyer's 
life when he can charge a full seven hours for his time. 
Community and professional activities, politics, administra- 
tive details of handling his own office, all take their toll 


(Continued on page 1068) 
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Southern Regional Meeting 





To Be Held November 12-14 in Memphis 


Notable national speakers, outstand- 
ing Section programs and much enter- 
tainment will highlight the American 
Bar Association’s Southern Regional 
Meeting at Memphis, Tennessee, on 
November 12-14 with headquarters in 
the famous Peabody Hotel. Advance 
registration indicates that more than 
two thousand judges, lawyers, law stu- 
dents and their wives will jam the city 
and add greatly to the many social 
events leading up to the annual football 
game week end featuring the Univer- 
sities of Tennessee and Mississippi. 

The list of speakers will be headed 
by Sir Harold Caccia, British Ambas- 
sador to the United States, who will 
address the Friday evening banquet in 
West Hall, Ellis Municipal Auditorium. 
Senator J. William Fulbright (Dem. 
Ark.), Chairman of the Senate Foreign 
Relations Committee, will address the 
opening assembly on Thursday morn- 
and the Thursday assembly 
luncheon will hear Carl Conway, Presi- 
dent, Iowa State Bar Association, the 
“Sage of Osage”. 

The Traffic Conference will feature 
Raymond Burr, of Hollywood, Cali- 
fornia, the “Perry Mason” of television, 
the one lawyer who never lost a case, 
in addition to Alfred P. Murrah, Chief 
Judge of the U.S. Court of Appeals, 
renth Circuit. Frank Ahlgren, Editor of 
the Memphis Commercial Appeal, and 
Howard J. Taylor, Judge of New 
Orleans Traffic Court. 

Nineteen Section meetings will pre- 
sent outstanding programs. The Labor 
Relations Law Section will present two 
programs featuring as speakers the 
Chairman of the National Labor Re- 
‘ations Board, Boyd Leedom, William J. 


isaacson, past chairman of the Section, 


ing, 


Frank Constangy, J. W. Morgan, Ed 
Pearce, Morris P. Glushien, L. N. D. 
Weeks, Jr., and former Assistant 
General Counsel of the N.L.R.B., Ken- 
neth C. McGuiness. The Section of 
Corporation, Banking and Business 
Law will present three programs, one 
styled “Where a Small Business May 
Look for Financing” with Phillip 
McCallum, General of the 
Small Business Administration. The In- 
surance, Negligence and Compensation 
Law Section will hold both morning 
and afternoon sessions, with Alexander 
Holtzoff, Judge of the United States 
District Court for the District of Co- 


Counsel 


lumbia, moderator of the popular Trial 


Tactics Program “Drama in the Court- 
room’. “Impartial Medical Testimony” 
by the Section of Judicial Administra- 
tion will be discussed by Section Chair- 
man Judge Stephen Chandler, of the 
United States District Court for the 
District of Western Oklahoma, David 
W. Peck, former Presiding Justice, Su- 
preme Court of New York, Dr. Preston 
A. Wade, Chief of the Traumatic Sur- 
gery Section, New York Hospital, and 
Arthur H. Clephane, of Philadelphia. 
The Patent, Trademark and Copy- 
right Law Section will present “Pitfalls 
in Government Procurement” with out- 
standing speakers. The Section of Tax- 
will feature Professor James 
Casner, of the Harvard Law School. 


ation 


The Criminal Law Section will hear 
Samuel Dash, former District Attorney, 
Philadelphia. The Municipal Law Sec- 
tion will discuss condemnation prob- 
lems. The Section of Real Property, 
Probate and Trust Law will join with 
the Section of Taxation in presenting 
an all-day program. The Section of 
Bar Activities will discuss “How To Be 





a Lawyer Without Being Broke”. 

The Junior Bar will have a varied 
program. 

The National Association of Women 
Lawyers will meet on Tuesday, Novem- 
ber 10 for their 1959 Fall Regional 
Convention and the National Legal 
Aid and Defender Association has set 
up a fine program with national speak- 
ers. The traditional American Judica- 
ture Society breakfast will be held Fri- 
day morning. 

Entertainment will begin Wednesday 
evening when the Memphis lawyers will 
have as their guests in their homes and 
clubs all early registrants and conclude 
on Saturday afternoon in Crump Sta- 
dium with the traditional Tennessee- 
Mississippi football game. Sandwiched 
in will be receptions by the Mem- 
phis and Shelby County Bar Associa- 
tion. The Tennessee, Mississippi and 
Arkansas Bars’ reception for the As- 
sociation President preceding the ban- 
quet, the Junior Bar of Memphis 
cabaret dance, a Mississippi River boat 
ride on the Memphis Queen, fifteen law 
school luncheons and breakfasts, and 
for a limited number the performance 
of The Ballet Russe de Monte Carlo. 

The Memphis and Shelby County 
Ladies Auxiliary will sponsor the ladies’ 
luncheon, fashion show and entertain- 
ment on Friday, a tea tour on Thurs- 
day afternoon and a continuous Hospi- 
tality Room at the Peabody. 

The Co-chairmen, Edward W. Kuhn 
and Charles G. Morgan, promise that 
each guest will receive individual at- 
tention and that warm, friendly Mem- 
phis awaits you with open arms. 

Registrations may be made by writ- 
ing Mr. Dave Ballon, 10th Floor, 


Porter Building, Memphis, Tennessee. 
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A Decade of Progress: 


Report of the ‘Treasurer—1949-1959 


by Harold H. Bredell * Treasurer of the American Bar Association, 1949-1959 


For my tenth and final report as 
Treasurer of the Association, it seems 
fitting that this report deal with the 
entire decade rather than with the 
single year. Since this decade has also 
been the period of greatest growth in 
the Association’s history, it may be 
appropriate to remind ourselves how 
far we have come in ten years, not only 
financially, but in every phase of As- 
sociation activity. 

Our Association of 1959 is scarcely 
recognizable as the same organization 
as the Association of 1949, whether we 
compare finances, membership, public 
acceptance, services to the profession 
or any other of many facets. Its growth 
and change of status may be illustrated 
by considering some of the milestones 
of these ten years that seem to have 
skipped along so rapidly. 


Acceptance by the Bar 

The Association’s status in the opin- 
ion of the Bar of the nation is best 
reflected in the increase in member- 


ship: 


1949 1959 
40,926 94,956 


Percentage Increase 
132% 

Now that the Association speaks as 
representative of the active Bar, after 
so many years when its membership 
was only a small fraction of the Amer- 
ican lawyers, its changed status is evi- 
dent whether we look outside to the 
public or inside to the profession. 
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Service to the Profession 

As the profession has brought fresh 
support to the Association, so the As- 
sociation’s expanded facilities have 
produced new benefits to the Bar. New 
Sections have been created (such as 
Antitrust, Family Law) and the other 
Sections have greatly expanded their 
“know-how” services to practicing law- 
yers. Measured in available funds for 
their activities, the Sections’ combined 
expenditures. were: 


1949-—$118,227 1959—$382,254 


The American Bar News was created 
to give all members more current news. 
The Washington Office and its Infor- 
mation Service is a new arm of the 
Bar. Unauthorized practice can now be 
more adequately policed. New support 
is given to legal education—both in 
law schools and continuing education 
in cooperation with the American Law 
Institute. The Lawyer Referral system 
has become established nationally. 
Steps have been taken to improve the 
economic condition of the Bar. Re- 
gional meetings became a permanent 
function ten years ago and have 
brought the benefits of national pro- 
grams to local levels. With more ade- 
quate funds, the Public Relations De- 
partment has been able to represent 
the Bar better in dealings with the 
press, radio, television and motion pic- 
tures. These are only a few of the 
benefits of these recent years in which 


the lawyer has been “up-graded” by 
his own co-operative effort through our 
Association. 


Service to the Public 

The Association’s new strength and 
resources made possible increased de- 
votion to the public interest. Estab- 
lishment of “Law Day”; the drive for 
world peace through law; aid in the 
selection of the federal judiciary; sup- 
port for the increase in judicial com- 
pensation; leadership in defense of our 
American system of government; guid- 
ance to the committees of the Congress 
legislative 
among many contributions to the 


on many matters—these 
public, 

By way of illustration, one of the 
activities best known to the public is 
the Traffic Court Program. In 1949 it 
was struggling for survival on a budget 
of $16,000; in 1959 its resources were 
$150,000, contributed not only by the 
Association, but also by other organi- 
zations interested in the cause of high- 
way safety. Employed by states, coun- 
ties and cities to revise, create and 
administer Traffic Programs, it has be- 
come a nationally recognized instru 
ment for safety and good government 


Gain in Financial Stability 

A few comparative figures, as show: 
in Table I, will serve to illustrate th 
gains of this decade. 
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Table I 
1949 1959 Increase 
Total assets—all funds $903,488 $1,990,951 $1,087,463 
Assets of General Fund 533,772 1,356,139 822,367 
Net Worth of General Fund 151,349 672,723 521,374 
Income from Dues 452,495 1,277,438 824,943 








Of the greatest satisfaction is the 
build-up of the Association’s “net 
worth”—the free surplus of the Gen- 
eral Fund—from $151,000 to $672,000 
or an increase of 344 per cent. 


It is my hope that in the years ahead 
the Association will be able to continue 
the conservative policy we have pur- 
sued during these past ten years of 
adding some portion of each year’s in- 
come to our surplus—our umbrella for 
the rainy day. 


American Bar Center 

Ten years ago the Headquarters Of- 
fice was in the obsolete and crowded 
quarters at 1140 North Dearborn 
Street. Today the offices at the $2,000,- 
000 American Bar Center bustle with 
the activities of 156 employees, work- 
ing in modern space with new mecha- 
nized equipment. Even in these short 
five years since the dedication of this 
new building, the Association’s needs 
have grown to such an extent that an 
addition to the building is now re- 
quired, and plans are progressing for 
the financing and construction of the 
new addition—without resorting to any 
fund-raising or appeals to individuals. 


American Bar Foundation 

The Treasurer of the Association has 
also held the office of Treasurer of the 
American Bar Foundation since its cre- 
ation in 1952; thus this report would 
not be complete without reference to 
the work of the Foundation in research 
activities for the public good. Through 
the Foundation, the Bar has the op- 
portunity to carry out its charitable 


and educational responsibilities. 

The American Bar Center, its re- 
search facilities and its unique library 
became possible through the generosity 
of individual lawyers. By voluntary 
contributions, plus the Association’s ac- 
cumulated building fund, the gift of 


land by the University of Chicago and 
the Cromwell Bequest, more than 
$2,000,000 came to the Foundation for 
building purposes and general research. 


American Bar Association 
Endowment and the Insurance 
Program 

In my opinion the contribution of 
this decade having the greatest finan- 
cial potentiality for the future was the 
idea conceived and carried into effect 
by the late William Clarke Mason, of 
Philadelphia. In spite of many dis- 
couragements, Mr. Mason persisted in 
his efforts until he obtained group life 
insurance coverage for lawyers at un- 
believably low rates. The Group Life 
Plan now covers 28,000 members with 
$160,000,000 of insurance in force. 
Already the favorable experience has 
permitted an increase of coverage at 
the same premium. 

The potential for the future lies in 
the fact that the American Bar Associ- 
ation Endowment, as the contracting 
party under the policy, has received 
and will receive year by year substan- 
tial dividends to carry on the charitable 
and educational functions of the En- 
dowment and of the Foundation. Al- 
ready the grants from the Endowment 
to the Foundation supply a substantial 
portion of the Foundation’s research 
budget. 


Support to Others 

The Association can take pride in its 
part in creating or supporting other 
organizations during this decade. 

In 1949 the Association sponsored 
the American Law Student Association, 
which has developed into a strong or- 
ganization with representation in al- 
most every approved law school. The 
Association has furnished the financial 
support for the organization from its 
inception, at first in modest amounts 
steadily increasing until in 1959 the 
budget allotment was almost $30,000. 


A Decade of Progress 


Another organization whose life is 
coexistent with this decade is the Con- 
ference of Chief Justices, which in- 
itially derived partial financial and 
administrative support from the As- 
sociation, but which has since grown 
into a self-sustaining organization of 
great value. 

The Association continues to give 
financial support to such organizations 
as the National Conference of Com- 
missioners on Uniform State Laws, Na- 
tional Legal Aid and Defender Associ- 
ation, American Thrift Assembly. Thus 
does the organized Bar support a broad 
diversity of activities for the improve- 
ment of the administration of justice. 


London Meeting—1957 

Naturally a highlight of this decade 
has been our pilgrimage to England. I 
would only touch upon the financial 
aspect. I am pleased that the expense 
of that meeting was entirely borne by 
the registration fees of those attending 
and that no general funds of the As- 
sociation were used. The monument at 
Runnymede was erected from volun- 
tary gifts, and the fund so created is 
sufficient to provide continuing main- 
tenance of the structure. 


Future Financial Policy 

To continue our conservative policy 
of adding to our surplus, we must 
make sure that income will keep pace 
with expenses. Obviously, the Associ- 
ation must expand its services year by 
year if it is to fulfill its mission, and 
we must expect ever-mounting expendi- 
tures, Corresponding expansion of in- 
come must come from more members 
at the same dues rate, or increased dues 
from the same membership. In recent 
years we have so greatly increased our 
membership that no increase in dues 
has been necessary. If we are coming 
into a period of more stable member- 
ship, our only alternative is to increase 
the dues. This should be done now 
while we are still on a sound basis; it 
should be done before not after we 
incur an operating deficit. Accordingly 
at the Miami meeting I proposed, and 
the Board of Governors concurred, 
recommending to the House of Dele- 
gates a 25 per cent increase in mem- 
bership dues for action at the Midyear 
Meeting. 
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A Decade of Progress 


Conclusion 
I trust | may be permitted to add a 


personal word to what is otherwise an 
impersonal recital of facts. 

Ten years ago it was my honor to 
succeed as Treasurer a most distin- 
guished member of this Association, 
Judge Walter Bastian. 
pleased that I may relinquish this of- 
fice to another distinguished member, 
Glenn Coulter, of Detroit. I think it is 
not generally realized that we have 


Now I am 


had only five permanent Treasurers in 
these eighty-one years of the Associ- 
ation’s history. Prior to Judge Basti- 
an’s tenure, the 


Treasurers were: 





Harold Holmes Bredell, of Indianap- 


olis, former Treasurer of the American 


Bar Association, who retired this year, 
has not had the longest term in that 
office (ten years as against twenty- 
four), but in his time, and due in some 
part to his efforts, he has seen the 
American Bar Association blossom 
from a loosely organized, inarticulate 
organization of some 40,000 lawyers 
with an income of less than half a 
million dollars into a coordinated, ag- 
gressive and influential professional 
association with a membership of al- 
most 100,000, and a budget exceeding 
one million dollars—an advance in 
service and strength unequalled in any 
other decade of Association history. 
One’s impression on first meeting 
Harold Bredell is of his generous and 
spontaneous smile (a virtual trade- 
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Francis Rawle, of Pennsylvania (1878- 
1902), Frederick Wadhams, of New 
York (1902-1926) and John Voorhees, 
of South Dakota (1927-1945). While 
these Treasurers held office for from 
eighteen to twenty-four years, I think 
that in these times it is more fitting to 
have some rotation of this voluntary, 
uncompensated office, and that ten 
years is, for me, a sufficient “tour of 
duty”. Since the financial operations 
are handled by the Headquarters ac- 
counting staff under the capable direc- 
tion of Noble Stephens, the responsi- 
bilities of the Treasurer in large meas- 
ure relate to the over-all supervision of 


mark), and the genuine warmth of his 
greeting. He has all the social graces. 
But he has another, and to the Associ- 
ation, a more valuable side. He is 
what the Vermonters call a “hard- 
money” man, at least with other peo- 
ple’s money entrusted to his care. 

Time and again Harold Bredell’s 
sound business judgment has been 
demonstrated to the more than fifty 
members who have had the privilege of 
serving on the Board of Governors 
with him. Ordinarily his comments on 
any pending matter would be reserved 
until the debate had all but concluded. 
Then, when called upon, his comments, 
always pertinent, frequently exposed 
some fallacy in the proposal, which, up 
to that moment, seemed certain of 
adoption. Thus, the fanciful flights of 
some members of the Board whose 
powers of navigation had been tem- 
porarily obscured by the clouds of 
their own eloquence were often ter- 
minated—courteously but with author- 
ity born of long experience. 

Harold is a native Hoosier of whom 
we Indianians are justly proud. in ac- 
tive practice in Indianapolis since his 
admission in 1932. He is Butler ’29 
and Harvard Law School °32. He is 
husband to Victoria, whose charm and 
comeliness have graced Association 
meetings in the past (and we hope 
many more in the future). He is the 
father of two sons. He is director as 
well as counsel for many Indiana busi- 
nesses, a civic leader in his home com- 


munity, and has been actively inter- 


affairs of the Association as a member 


of the Administration Committee and 
member of the Board of Governors. 


I cannot adequately express my ap- 
preciation for this opportunity for 
service to the Association, and above 
all, for the privilege of friendship with 
the successive officers, members of the 
Board of Governors and House of Dele- 
gates. As a continuing member of the 
House of Delegates by virtue of consti- 
tutional provision, I assure all mem- 
bers of my sustained interest in our As- 
sociation and my willingness to be of 
service from time to time. 


ested in the organized Bar, city. state 
and national, since his admission to 
practice. He served in World War II as 
a Naval officer. He has been a member 
of the House of Delegates since 1940 
and has served with distinction on more 
than a dozen important Association 
committees. He was the author and 
principal sponsor of the rather recent 
reorganization plan of the Indiana 
State Bar Association. He is the senior 
member of his Indianapolis law firm. 

He is not retiring because of age or 
reasons of health, but because “I’ve 
had it long enough”. For the past few 
years, this sentence has been issuing 
through his whiskers at Annual Meet- 
ing time. However, by the use of the 
same type of fraud used by doctors to 
keep patients in bed (“just one more 
day”), we have been successful in keep- 
ing him on the job. 

This is no occasion to say “Good-bye 
and Godspeed” and present a traveling 
case. Harold, we hope, will be around 
for a long time. By virtue of his 
treasurership, Harold will continue to 
be a member of the House of Delegates 
—for life. We can well imagine that if 
the Association fails to run its finances 
as Harold thinks they should be run, 


we will hear from him. 


And so we say to a fine, devoted 
officer and friend: “Well done!” bui 
hasten to add: “Do not relax too far. 
there is much more to accomplish.” 


Ricwarp P. TINKHAM 


Hammond, Indiana 
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Sources OF OUR LIBERTIES. 
Edited by Richard L. Perry. New 
York: Associated College Presses for 
the American Bar Foundation. 1959. 
$5.00. Pages 457. 

In 1634 some of the freemen of 
Massachusetts Bay, dissatisfied with 
certain governmental measures, de- 
manded to see the charter of the col- 
ony. Ever since that day free men on 
this continent have been appealing to 
written words in vindication of their 
rights. Fortunately copies of our Con- 
stitution are readily available and he 
who seeks its protection has no such 
preliminary hurdle to clear as the Mas- 
sachusetts freemen had. Nevertheless, 
in the past, appeals to the mighty in- 
struments that preceded the Constitu- 
tion have been based on second hand 
information. For example, few of the 
states, like Oklahoma, have required 
that the first document to be included 
in the official edition of their statutes 
should be Magna Charta. Many a law- 
yer, having been told that the guaran- 
tee against deprivation of life, liberty 
or property without due process of law 
had its origin in Magna Charta, has 
been disappointed to find that the near- 
est that that document came to such a 
cuarantee was the pledge in Chapter 39: 

No free man shall be taken or im- 
prisoned or dispossesed, or outlawed, 
'r banished, or in any way destroyed, 
nor will we go upon him, nor send 
ipon him, except by the legal judg- 
nent of his peers or by the law of the 
ind.” In referring in conversation to 
ich a document as the Petition of 
‘ight lawyers have hoped to head off 
lisconcerting inquiries as to its con- 
nts by cultivating an attitude in- 
icating that only an uneducated man 
ould be unfamiliar with its terms. 

Henceforth Americans wili be much 

iore likely to know something about 
he sources of our liberties. The Ameri- 


can Bar Foundation has just published 
a volume bearing that title and the sub- 
title “Documentary Origins of Individ- 
ual Liberties in the United States Con- 
stitution and Bill of Rights”. 

The book proper sets forth in ex- 
tenso no less than thirty-two documents 
from Magna Charta through the Con- 
stitution and the first ten amendments. 
Footnotes make clear obscure refer- 
ences and obsolete language. Prefixed 
to the text of each document is an in- 
troductory note giving its history and 
its role in the development of our liber- 
ties. These notes have been prepared 
with great skill by Richard L. Perry, 
of the District of Columbia Bar. An im- 
mense amount of information which 
must have been the result of profound 
study has been put in readable and at- 
tractive form. Great as is the value of 
this book as a collection of fundament- 
al instruments, its usefulness as a his- 
tory of our liberties is nearly equal in 
degree and it is not useful merely as a 
historical reference book but even more 
as a fascinating and difficult-to-put- 
down story of the growth of freedom. 

The following extract from Mr. Per- 
ry’s discussion of the phrase “due pro- 
cess of law” in his introductory note 
to Magna Charta (with footnotes elimi- 
nated) is a fair sample of the content 
of the body of such introductory notes. 


As early as the fourteenth century 
the “law of the land” provision was 
considered to be identical with the 
concept of “due process of law.” In 
addition. the protection of this provi- 
sion was extended to all subjects, in- 
stead of just to “freemen”, who were a 
very limited group in medieval Eng- 
land. These things occurred in 1354 
when Parliament declared: 

That no man of what estate or condi- 

tion that he be, shall be put out of 

land or tenement, nor taken nor im- 

prisoned, nor disinherited, nor put 

to death, without being brought in 
answer by due process of law. 

A number of other statutes passed 





during the fourteenth century further 
expanded the principles of Magna 
Charta. These attempted to strengthen 
the administration of justice by the 
common law courts by limiting the 
powers of the King’s Council; judg- 
ments were required to be rendered in 
accordance with Magna Charta; and it 
was established that no one might be 
charged with crime except by indict- 
ment or presentment rendered by men 
of the neighborhood. 

It is sometimes said that Magna 
Charta was “invented” in the seven- 
teenth century and that the “myth of 
Magna Charta” came into being as a 
result of historical distortions. The 
blame for departing from the “true” 
interpretation of chapter 39 is usually 
given to seventeenth-century lawyers 
like Sir Edward Coke and John Selden. 
It is true these men held Magna Charta 
in the highest esteem. . . It is doubt- 
ful, however, that Coke ever “invented” 
any significant or completely novel in- 
terpretation of Magna Charta. Instead, 
he and other seventeenth-century law- 
yers based their interpretation of the 
document upon statutes and decisions 
since the fourteenth century which had 
already established an effective link 
between it and the requirement that 
no person shall be deprived of life, 
liberty, or property without due process 
of law. 


The introductory notes are them- 
selves copiously annotated and, at the 
end of each text, is a list of reference 
works on the subject, A bibliography 
at the end of the book seems to in- 
clude all of the material referred to 
in the notes although it is headed “Sel- 
ected Bibliography”. 

The book begins with a foreword by 
Mr. John C. Cooper, who was Chair- 
man of the American Bar Association’s 
Committee on American Citzenship 
when the project was first suggested 
and Administrator of the American 
Bar Foundation when the research and 
preparation of the book were under 
way. In this foreword he shortly sum- 
marizes the succeeding comments and 
texts and gives the reader an outline 
of the whole which makes the parts, as 
they come to be read, more significant. 

Beginning with Magna Charta and 
its confirmation in 1297 the book con- 
tinues with American colonial docu- 
ments of the early seventeenth century 
which made contributions to the liberty 
of the citizen in advance of later treat- 
ed instruments which recorded the 
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strides forward in the constitutional 
struggles of seventeenth-century Eng- 
land, Among these latter are the Peti- 
tion of Right (1628), The Act Abol- 
ishing the Court of Star Chamber 
(1641), the Habeas Corpus Act 
(1673), and the English Bill of Rights 
(1689). How the principles of the 
earlier documents were used in rallying 
the support of the colonists for the 
American Revolution is demonstrated 
by a consideration of the Resolutions 
of the Stamp Act Congress (1765), the 
Declaration and Resolves of the First 
Continental Congress (1774) and the 
Declaration of Independence itself. The 
narrative culminates with the Constitu- 
tion and the Bill of Rights. 

Although much space is devoted to 
quoting and commenting upon such 
papers as the 1677 Concessions and 
Agreements of West New Jersey, an 
instrument whose legal validity was 
questionable and which was never fully 
put into effect, the Civil War amend- 
ments of the United States Constitution 
are treated only by the inclusion of 
their text as a part of an appendix de- 
nominated “Later Amendments to the 
Constitution”. This omission is in per- 
fect harmony with the sub-title of the 
book, “Documentary Origins of Indi- 
vidual Liberties in the United States 
Constitution and Bill of Rights”. One 
cannot help wondering, however, why 
a work which Mr. Justice Jackson hoped 
would constitute an “Encyclopedia of 
Freedoms” does not treat of the instru- 
ments which were intended to raise the 
colored man from the status of a mast- 
er’s chattel to a position where he shared 
the most advanced of the master’s 
rights. One looks in vain in this 
Sources of Our Liberties for any spe- 
cific treatment of the question decided 
in Brown v. Board of Education, 347 
U.S. 483, which, despite the decision, 
is still the most vexed question in the 
field of freedom. Doubtless the editor 
had good and sufficient reasons for not 
discussing the Thirteenth, Fourteenth 
and Fifteenth Amendments but those 
reasons are not stated. Instead, as if to 
apologize for noticing them at all, the 
Foreword says, “For completeness, par- 
ticularly because of the historic im- 
portance of Amendments XIII, XIV 
and XV, all of the amendments adopted 
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after the Bill of Rights are included in 
an appendix.” 

It is only because what the book con- 
tains is so good, however, that the 
omission is so regrettable. The volume 
is fully worthy to occupy its position 
as the first major publication of the 
American Bar Foundation resulting 
from one of its research projects. The 
American Bar Foundation’s very name 
was a challenge to begin its work with 
the foundations of our liberties. It has 
met that challenge boldly and success- 
fully. 

E. J. Dimock 


United States Court House 
New York, New York 


‘The TRIAL OF DR. ADAMS. By 
Sybille Bedford. New York: Simon 
and Schuster, 1959, $3.75. Pages 245. 


What is said to have been the longest 
murder trial in the history of London’s 
Old Bailey, and the first in more than 
a century in which an English physi- 
cian faced the charge of deliberately 
killing his patient, is the subject of this 
poignant narrative. Miss Bedford, an 
experienced and talented newspaper- 
woman, attended the trial throughout 
its seventeen days. In this small book 
of no wasted words, she gives us her 
report of what transpired. 

It is restrained and faithful reporting 
at its best, journalism without the 
double-spread headlines or any other 
contrived hint of sensationalism. It is 
good journalism plus—and the plus 
factor is more than sufficient to make 
the book literature. A trained lawyer 
might have done it differently, with 
greater emphasis on the trial techniques 
displayed by respective counsel, and 
the procedural and substantive points 
of law involved. But it is doubted that 
he would have done as well. He would 
probably have wound up with some- 
thing like the ordinary law review ar- 
ticle, a product which seldom merits 
the literary accolade. 


The author seems well aware that 
the trial of a reputable doctor on the 
charge of murdering his patient, a rich 
old lady, by administering to her 
excessive doses of dangerous drugs, 
taking place in historic Old Bailey is, 
of itself, high drama. For the most 
part, she is content to allow the drama- 


tic picture to emerge from the narr.:- 
tion. There are many direct quotatior 
from questions put to the witnesses | y 
counsel and by the court, and the wit- 
nesses’ responses; from colloquies }e- 
tween counsel and between counsel and 
the court; from the judge’s charge io 
the jury. An incident is never inflated 
into melodrama in order to gain an 
effect, as though the reader’s normal 
perceptiveness had to be overstimulated 
if it were to function at all. Reported 
comments of spectators lend color and 
occasionally comic relief. 

If the lawyer who reads this book 
hopes to find in it some forensic 
legerdemain, some new tricks with 
which to hypnotize the jury or sudden- 
ly to paralyze hostile witnesses and 
opposing counsel, such things as are 
the delight of collectors of courtroom 
anecdotes and are the stock in trade 
of producers of trial scenes for motion 
pictures and television, he is apt to be 
disappointed. But this is very far from 
saying that it does not provide exam- 
ples of the best trial techniques. At 
every stage one is impressed to the 
point of astonishment by the thorough- 
ness of preparation on the parts both 
of the Attorney General and counsel 
for the accused. This was no ordinary 
murder case involving the use of a gun 
or a blunt instrument and the relatively 
rugged plea of alibi or self-defense. 
The answer to the question of guilt or 
innocence depended on the inferences 
to be drawn from conflicting scientific 
testimony. With a few important ex- 
ceptions, the facts were not seriously 
in dispute. The experts called by both 
the Crown and the defense were profes- 
sional brothers of the accused. No 
more need be said to support the state- 
ment that they were, for the most part, 
reluctant witnesses, ready to fence, dis- 
posed to hedge, eager to parry any 
question which they might feel to have 
been ineptly put. It is the unembel- 
lished description of the efforts and 
behavior of counsel and of the judge 
in the tedious and serious business of 
conducting this extraordinary trial, that 
makes it worthwhile professional read- 
ing. It is a subtle but impressive lesson 
in effective advocacy as contrasted wi'!1 
courtroom bluster. 


But this review must not conclude on 
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a pedantic note. That would be most 
inappropriate to a book which can be 
read for entertainment on a high level. 
A brief epilogue by the publisher pro- 
vides the answer to the inevitable ques- 
tion which will be asked even by 
lawyer-readers after following the 
course of the trial and learning of the 
verdict, “And then, what happened?” 


T. Munrorp Boyp 


Law School 
University of Virginia 
Charlottesville, Virginia 


Laicration LAW AND PROCE- 
DURE. By Charles Gordon and Harry 
N. Rosenfield. New York: Banks & 
Co. $25.00. 1959. Pages 1100. 

Mr. Gordon, Regional Counsel for 
the Northwest Region, Immigration 
and Naturalization Service and Mr. 
Rosenfield, Chairman of the Commit- 
tee on Immigration and Nationality of 
the Section of Administrative Law, 
have made a valuable contribution to 
the fields of administrative law in gen- 
eral and immigration in_ particular, 
with the assistance of The Fund for 
the Republic, Inc., which made pub- 
lication of this book possible through 
its arrangements with the publisher. 

No matter what federal agency may 
be involved, it most certainly produces, 
in time, its own adjective and substan- 
tive law. Further, this public law be- 
comes less and less readily available 
with the passage of time and any refer- 
ence by the uninitiated, general practi- 
tioner to “key numbers” and _ basic 
treatises most often produces nothing 
more than research frustration, our 
own form of occupational disease. In 
this recent publication, attorneys will 
find this specialized field exhaustively 
treated, superbly indexed and _ thor- 
oughly annotated. The value of this 
work does not cease with its use by the 
practitioner, however. It is apparent 
that both the public and private social 
agencies which must, by the nature of 
their work, deal frequently in immigra- 
tion matters, will find this work most 
productive as an aid in recognizing the 
problems surrounding the subject. 

The authors thoroughly investigate 
the many-faceted legislative materials 
applicable to the field of immigration 


as well as the various agencies involved 
in immigration matters. Further, the 
book explicitly discusses the problems 
inherent in the quota and non-quota 
immigration cases as well as the 
grounds upon which any alien may be 
excluded from admission. Although the 
authors remain dispassionate, the clar- 
ity with which these problems are dis- 
cussed and the completeness with which 
each contention and proposition is sub- 
stantiated, belies a love for the subject 
matter which has fortuitously trans- 
lated itself into an authoritative pre- 
sentation. 


It is not until the authors have re- 
ported on these matters that they choose 
to set forth materials relative to the 
procedure of immigration law. 

Five chapters, from No. 3 through 
No. 7, deal exhaustively with proce- 
dural matters involved in entering this 
country, being deported from this 
country, relief from deportation and 
special procedures such as the registra- 
tion, reporting and removal of indigent 
aliens, matters pertaining to war cases, 
bonds and passports, etc. 

Too often, any author dealing with 
procedural matters before federal ad- 
ministrative agencies tends to rely 
heavily upon the outline form. The 
authors have not seen fit to do so in 
this instance, and we are the bene- 
ficiaries. Each procedure which is dis- 
cussed in this section of the book is 
investigated intensively. Where deci- 
sions of the courts have ruled thereon, 
those decisions are either footnoted or 
mentioned in the text. 

In every way, the authors have ex- 
hausted the incidents of the adminis- 
trative remedies. 

Chapter 8 concerns itself with judi- 
cial review. To use the language of the 
authors, “it is common knowledge that 
the role of the courts in appraising ad- 
ministrative action is constantly ex- 
panding. And the immigration process 
has been no exception.” The zone of 
inquiry exercised by the courts regard- 
ing writs of habeas corpus, proceedings 
for declaratory review, review of col- 
lateral proceedings, orders and discre- 
tionary actions are all treated with 
equal vigor and fairness. 


Chapter 9, attending to civil liabili- 
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ties and criminal offenses in the immi- 
gration field should be of particular 
interest to the attorney who, from time 
to time, is faced with the responsibility 
of representing a defendant or plaintiff 
in these matters who is referred by the 
social or religious agency in the com- 
munity. 

This chapter closes the textual mat- 
ters of the book. Happily, there is no 
faltering of the authors’ manifest devo- 
tion to clarity of expression and ac- 
curateness of legal scholarship. 

There is a most extensive appendix, 
thoroughly annotated and cross-refer- 
enced to applicable statutes, the various 
symbols and codes used by the Federal 
Government and the sections of the 
book itself. This is sure to make re- 
search a delight. The appendix also 
sets forth copies of all of the Govern- 
ment forms used in immigration prac- 
tice as well as charts showing the or- 
ganization of those agencies and serv- 
ices which deal with immigration. 


Finally, the authors have included a 
Table of Statutory References which 
takes the attorney from specific sec- 
tions of the Immigration Act of 1952, 
other named statutes, miscellaneous 
laws and the applicable sections of the 
U. S. Code directly to the pages of the 
work itself. This is but another boon 
to the practitioner. 

Obviously, the authors have devised 
a contribution to administrative law 
which is authoritative, exhaustive and 
complete. No one who uses this book 
will fail to realize with great appreci- 
ation the efforts exhibited by the au- 
thors in making the attorney’s task 
relatively smooth. 

The amazing thing about such a 
contribution to legal bibliography is 
that attorneys and social agencies geo- 
graphically unrelated to big ports of 
entry, will suddenly find that here is 
a book which will aid in the solution 
and simplify the handling of problems 
which went hitherto unnoticed or un- 
solved. Mr. Gordon and Mr. Rosenfield 
deserve the plaudits of all of us who 
have been exposed to the miasma of 
administrative law and procedure. 


Stuart GOTTLIEB 
Omaha, Nebraska 
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Two Members Elected 


to Board of Governors To Fill Vacancies 





Lewis C. Ryan 


Lewis C. Ryan, of Syracuse, New _ respectively. 


Henry L. Woolfenden 


He was President of the Onondaga 
County Bar Association in 1935 and 
served two terms as President of the 
New York State Bar Association—1945 
and 1946. He is a member of the 
House of Delegates of the American 
Bar Association and is currently the 
State Delegate for New York. He is 
also a member of the House’s Com- 
mittee on Rules and Calendar, the Com- 
mittee to Cooperate with the American 
Medical Association and the Committee 
on the Proposed Revision of Canon 35. 

Mr. Woolfenden is a native of Den- 
ver who received his LL.B. degree from 
the Detroit College of Law. He prac- 
ticed in Pontiac, Michigan, from 1929 
to 1936 and served as Executive Secre- 
tary of the State Bar of Michigan from 
1936 to 1942. He has practiced in De- 


York, and Henry L. Woolfenden, of 
Detroit, Michigan, became members of 
the Board of Governors of the Amer- 
ican Bar Association at the close of 
the 1959 Annual Meeting in Miami 
Beach/Bal Harbour, Florida. They 
were named to succeed Whitney North 
Seymour, of New York City, and Glenn 
M. Coulter, of Detroit, who resigned to 
become President-Elect and Treasurer 


Mr. Ryan and Mr. Woolfenden were 
chosen by the President of the Associ- 
ation and the members of the House of 
Delegates from the respective Circuits 
involved as prescribed by Article VII, 
Section 1, of the Association’s Consti- 
tution. 

Mr. Ryan has practiced in Syracuse 
since his graduation from the College 
of Law of Syracuse University in 1912. 


troit since 1944. He was a member of 
the Board of Commissioners of the 
State Bar of Michigan from 1951 to 
1955 and was President of that associ- 
ation in 1954-1955. He is the State 
Delegate to the House of Delegates of 
the American Bar Association. 

Mr. Ryan and Mr. Woolfenden will 
serve on the Board until the end of the 
1960 Annual Meeting. 





Editorials 
(Continued from page 1060) 


of his seven- or eight-hour working day. This means, 
therefore, that his chargeable time must be fully and 
accurately accounted for if he is to get the benefit of the 
legal work which he does for his clients. When lawyers 
realize that normally there are only approximately 1300 
or 1400 hours of working time a year which are available, 
it is important that each of those hours and fractions 
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thereof be properly accounted for. 

The American Bar Association’s Committee on Eco- 
nomics of Law Practice concluded that each individual 
lawyer must take the initiative in applying and adapting 
accounting tools to his own needs and his own practice. 
“There is no magic formula which will increase a lawyer’s 
income”, the Committee concluded. In a very real sense a 
lawyer’s income is in his own hands. It actually pays a 
lawyer money, therefore, for him to “mark time” in his 
legal work. 








Review of Recent 
Supreme Court Decisions 


Commerce ... 
rebates 

United States v. Atlantic Refining 
Company, 360 U. S. 19, 3 L. ed 2d 
1054, 79 S. Ct. 944, 28 U. S. Law 
Week 4413. (No. 210, decided June 8, 
1959.) On appeal from the United 
States District Court for the District of 
Columbia. A firmed. 

This was a suit against the appellees 
for alleged violations of a consent de- 
cree based on the prohibitions against 
rebates in the Elkins Act, 32 Stat. 847, 
and the Interstate Commerce Act, 24 
Stat. 380. 

The statutes make it illegal for any 
common carrier to grant rebates to 
individual shippers. In 1941, the Gov- 
ernment brought a complaint against 
the appellees and several other oil com- 
panies and their subsidiary pipelines. 
alleging that the pipelines were grant- 
ing illegal rebates to their shipper- 
owners under the guise of dividends. 
The case was settled by a consent de- 
cree which allowed a shipper-owner to 
receive a dividend equal to “its share 
of 7 percentum (7%) of the valuation” 
of the pipeline’s property. Any divi- 
dend in excess of this was forbidden. 
For sixteen years, the appellees com- 
puted allowable dividends by taking 7 
per cent of the valuation of the pipeline 
property and then giving each shipper- 
owner a proportion of this sum equal 
to the percentage of stock it owned. 

This suit was filed in 1957, the Gov- 
ernment contending that the consent 
decree’s aim of preventing disguised 
rebates could be achieved only by 
taking 7 per cent of the total capi- 
talization of the pipeline, including 
debt owed to third persons; in this 
way, the allowable dividend would be 
¢ per cent of what the shipper-owner 
had invested in the pipeline instead of 
7 per cent of the total valuation of the 
property of the pipeline. 

The District Court rejected the Gov- 





Reviews in this issue by Rowland Young. 





ernment’s contention, and the Govern- 
ment brought a direct appeal under 
32 Stat. 823. 

The Supreme Court affirmed, speak- 
ing through Mr. Justice BLack. If the 
consent decree had been intended to 
limit dividends to 7 per cent of what a 
shipper-owner had invested, the Court 
said, “one can hardly think of less 
appropriate language in which to couch 
the restriction”. The Court was im- 
pressed by the fact that both the 
Government and the shippers had ac- 
cepted the total-valuation formula for 
sixteen years, although it made it plain 
that it was not applying a doctrine of 
laches or estoppel. “We merely hold 
that where the language of a consent 
decree in its normal meaning supports 
an interpretation; where that inter- 
pretation has been adhered to over 
many years by all the parties, includ- 
ing those government officials who drew 
up and administered the decree from 
the start; and where the trial court 
concludes that this interpretation is in 
fact the one the parties intended, we 
will not reject it simply because an- 
other reading might seem more con- 
sistent with the Government’s reasons 
for entering into the agreement in the 
first place”, the Court concluded. 

Mr. Justice Douc as dissented with- 
out opinion. 

Mr. Justice CLARK and Mr. Justice 
HARLAN took no part in the considera- 
tion or decision of the case. 

The case was argued by Robert A. 
Bicks for the United States and by 
David W. Peck and David T. Searls 


for appellees. 


Constitutional law .. . 
legislative investigations 
Uphaus v. Wyman, 360 U. S. 72, 
3 L. ed. 2d 1090, 79 S. Ct. 1040, 27 
U. S. Law Week 4394. (No. 34, decided 
June 8, 1959.) On appeal from the 
Supreme Court of New Hampshire. 
A firmed. 


George Rossman 


EDITOR-in-CHARGE 





This decision upheld a judgment of 
civil contempt entered against the ap- 
pellant because he refused to answer 
questions in the course of a state legis- 
lative investigation of subversive 
activities. 

The appellant was the Executive 
Director of an organization called 
World Fellowship, Inc., which operated 
a summer camp in New Hampshire. 
He was called before the Attorney Gen- 
eral of the state, who had been con- 
stituted a one-man investigating com- 
mittee by the state legislature, and, 
although he testified about his own 
activities, he refused to comply with 
two subpoenas duces tecum ordering 
him to produce lists of the guests at 
the camp. The appellant contended (1) 
that by the Smith Act Congress had 
completely occupied the field of sub- 
versive activities so that the states were 
without power to act; (2) that enforce- 
ment of the subpoenas would violate 
due process, because the legislative 
authorization of the investigation was 
too vague, and, (3) that the enforce- 
ment would violate his rights of free 
speech and association. The state courts 
overruled these contentions and di- 
rected the appellant to comply with 
the subpoenas. When he still refused, 
he was ordered committed to jail until 
he complied with the court order. It 
was the validity of this contempt order 
that was appealed to the Supreme 
Court. Before the Court, the appel- 
lant repeated objections urged in the 
lower courts and further contended 
that the “indefinite sentence” for con- 
tempt was a cruel and unusual punish- 
ment which amounted to a denial of 
due process. 

The Supreme Court’s opinion was 
delivered by Mr. Justice CLARK. The 
Court pointed out that Pennsylvania v. 
Nelson, 350 U. S. 497 (1956), on 
which appellant relied for the proposi- 
tion that Congress had “pre-empted” 
the problem of subversion, expressly 
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held that a state could proceed with 
prosecutions for sedition against itself. 
All that Nelson had prohibited, said 
the Court, “was a race between federal 
and state prosecutors to the courthouse 
door”. 

As for the due process arguments, 
the Court found indications in the 
record that the Attorney General had 
had valid reasons for believing that the 
guests at the camp might be subversive 
and the subpoenas were therefore di- 
rected toward a legitimate purpose of 
the legislature—the interest of self- 
preservation, “the ultimate value of 
any society”. 

The Court saw no invalidity in the 
“indeterminate sentence” of the appel- 
lant. He had admitted that he was in 
possession of the documents called for 
in the subpoenas, the Court said, and 
had stated that he had no intention of 
producing them. On the record, the 
Court said, there was “no constitu- 
tional objection to the exercise of the 
traditional remedy of contempt to se- 
cure compliance”. 

Mr. Justice BRENNAN, joined by the 
Cuter Justice, Mr. Justice BLACK and 
Mr. Justice DoucLas, wrote a strong 
dissent. The dissent argued that the 
state’s legislative investigation had no 
purpose other than exposure, with no 
view toward legislation, and that this 
purpose was not sufficient to counter- 
balance the appellant’s constitutional 
rights, 

The case was argued by Royal W. 
France and Leonard B. Boudin fer 
appellant and by Louis C. Wyman for 
appellee. 


Constitutional law .. . 
legislative investigations 

Barenblatt v. United States, 360 
U.S. 109, 3 L. ed. 2d 1115, 79 S. Ct. 
1081, 27 U. S. Law Week 4366. 
(No. 35, decided June 8, 1959.) On 
writ of certiorari to the United States 
Court of Appeals for the District of 
Columbia Circuit. Affirmed. 

This was another case in which the 
legality of a legislative investigation 
was challenged—here the investigation 
being one conducted by the House Un- 
American Activities Committee. As in 
the Uphaus case, the Court affirmed 
the conviction for contempt of a wit- 
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ness who refused to answer questions 
about suspected subversive activities. 
The issues were similar to those of the 
Uphaus case. 

The case had been before the Su- 
preme Court in 1957, and the Court 
had remanded so that it could be con- 
sidered further in the light of Watkins 
v. United States, 354 U. S. 178. The 
Court of Appeals on reconsideration 
had again affirmed the conviction. 

The petitioner, an instructor in psy- 
chology at Vassar, had refused to an- 
swer questions put to him by the Un- 
American Activities Committee about 
alleged Communist associations. He 
had relied, not on the Fifth Amend- 
ment, but upon a prepared memoran- 
dum which based his refusal to answer 
questions upon the “First, Ninth and 
Tenth Amendments, the prohibition 
against bills of attainder, and the doc- 
trine of separation of powers”. The 
House had certified the petitioner’s 
refusal to answer questions to the 
United States Attorney who in turn 
had brought contempt proceedings. The 
case was tried without a jury and re- 
sulted in a sentence of six months’ 
imprisonment and a fine of $250. 

The opinion of the Supreme Court 
was delivered by Mr. Justice HARLAN. 
The petitioner had contested the author- 
ity of the Committee to ask the ques- 
tions, arguing that the “charter” of the 
Committee was too broad and vague. 
The Court replied that, however broad 
the terms of Rule XI, under which the 
Committee operated, the Committee 
had been in existence since 1938, had 
been constituted a standing instead of 
a special committee in 1945, and had 
received continuing support from Con- 
gress in the form of appropriations. 
All this, the Court declared, surely 
amounted to clothing the Committee 
with pervasive authority to conduct 
investigations of the type in question 
here, since it had been conducting such 
investigations throughout the period. 

Petitioner had also contended that 
the questions put to him were not per- 
tinent to the subject matter of the 
investigation—Communist infiltration 
into the field of education. The Court 
replied that the petitioner had not 
raised this objection at the time, and 
furthermore his prepared memorandum 
showed that he was well aware of the 


Committee’s authority and purpose so 
that he was sufficiently apprised of “the 
topic under inquiry”. 

The Court also could see no violation 
of the petitioner’s First Amendment 
rights. Congress has wide power to 
legislate in the field of Communist ac- 
tivity and to conduct investigations in 
aid thereof, the Court said. That power 
was not to be curtailed merely because 
it simply happened to be used to in- 
vestigate education. “We conclude that 
the balance between the individual and 
the governmental interests here at stake 
must be struck in favor of the latter 
... , the Court said. 

In a dissenting opinion in which the 
CuiEF Justice and Mr. Justice Douc- 
LAS joined, Mr. Justice BLACK argued 
that Rule XI, creating the Committee, 
authorized such a sweeping and un. 
discriminating compulsory examina- 
tion that it violated due process, that 
compelling Barenblatt to answer 
abridged his freedom of speech and 
association, and finally that the Com- 
mittee proceedings were an attempt to 
stigmatize and punish witnesses con- 
sidered to be guilty of Communist affili- 
ations and thus amounted to a usurpa- 
tion of the judicial function by a com- 
mittee of the legislative branch. 

Mr. Justice BRENNAN entered a sepa- 
rate dissenting opinion limited to the 
ground that Barenblatt’s rights under 
the First Amendment were violated by 
the Committee inquiry. 

The case was argued by Edward J. 
Ennis for petitioner and by Philip R. 
Monahan for the United States. 


Constitutional law .. . 
self-incrimination 

Mills vy. Louisiana, Mills v. Louisi- 
ana, 360 U. S. 230, 3 L. ed. 2d 1193, 
79 S. Ct. 980, 27 U. S. Law Week 
4420. (Nos. 74 and 75, decided June 8, 
1959.) On writs of certiorari to the 
Supreme Court of Louisiana. Affirmed. 

The problem presented here was the 
recurring one of testimony in a state 
court which the Federal Government 
later seeks to use as the basis for a 
charge of violation of federal law. In 
Feldman v. United States, 322 U. S. 
487 (1944), the Court upheld convic- 
tion of a violation of federal law where 
the charges grew out of testimony in 
a state court proceeding in which th« 
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witness had been granted immunity by 
the state authorities. In Knapp v. 
Schweitzer, 357 U. S. 371 (1958), a 
witness in a state proceeding failed in 
his attempt to avoid testifying on the 
ground that his testimony might in- 
criminate him of a federal violation. 
The Court found no collaboration be- 
tween federal and state officials. In 
the present cases, the petitioners were 
summoned before a state grand jury 
and interrogated about bribery of pub- 
lic officials and income tax evasion. At 
the same time they were under investi- 
gation by the Federal Internal Revenue 
Service. Before the grand jury, they 
attempted to invoke the Fifth Amend- 
ment, contending that the answers to 
the questions would tend to incriminate 
them. Their objections were overruled 
and the Supreme Court of Louisiana 
refused to grant relief. 

The Supreme Court affirmed per 
curiam without an opinion, contenting 
itself with citing the Knapp decision. 

Mr. Justice BRENNAN, noted his con- 
currence, repeating what he had said 
in his concurring opinion in the Knapp 
case, that reconsideration of the Feld- 
man decision was inappropriate on 
these facts, but implying that he would 
be willing to reconsider Feldman if the 
occasion arose. 

The Cuter JUSTICE wrote a dissent- 
ing opinion in which Mr. Justice BLAcK 
and Mr. Justice DouGLas concurred. 
This opinion argued that the case was 
one of collaboration between the fed- 
eral and state officials—the effect of 
which was left open in the Knapp hold- 
ing, and the dissent argued that the 
self-incrimination privilege was prop- 
erly asserted in such a situation. 

Mr. Justice Douc Las also wrote a 
dissenting opinion in which the CHIEF 
Justice and Mr. Justice BLack joined. 
The argument put forth here was that 
the Constitution gives the witness a 
‘ederal right against self-incrimination; 

{ the state court refuses to allow in- 
ocation of the privilege, the witness’s 
deral right is destroyed. This opinion 
ould have required the state courts 
» recognize the federal right. 


The cases were argued by Eugene 

tanley and Milo B. Williams for peti- 
‘.oners and by Michael E. Culligan for 
respondent. 


Criminal law .. . 
fair trial 

Marshall v. United States, 360 U. S. 
310, 3 L. ed. 2d 1250, 79 S. Ct. 1171, 
27 U. S. Law Week 4439. (No. 383, 
decided June 15, 1959.) On writ of 
certiorari to the United States Court of 
Appeals for the Tenth Circuit. Re- 
versed. 


In this opinion, the Court reversed 
a conviction because members of the 
jury had seen newspaper articles con- 
taining information about past mis- 
conduct of the defendant which had 
been excluded as prejudicial when 
offered as evidence. 

The defendant was accused of un- 
lawfully dispensing dextro ampheta- 
mine sulphate tablets without a pre- 
scription, a violation of 21 U.S.C. 
$353(1) (B). Petitioner did not testify 
in his own behalf. A Government agent 
testified that he had obtained the 
tablets from him by pretending to be 
a salesman who had difficulty staying 
awake on long automobile trips. The 
petitioner contended that this was en- 
trapment. The trial judge submitted 
the entrapment issue to the jury, but 
refused to allow the Government to 
prove that the petitioner had previously 
practiced medicine without a license, 
holding that this would be prejudicial. 
Nevertheless, the petitioner’s previous 
record for illegally practicing medicine 
was published in two newspapers and 
copies of the papers fell into the hands 
of the jurors. The trial judge inter- 
viewed each juror and allowed the 
trial to proceed after the jurors that 
had seen the articles assured him that 
they would decide the case only on the 
evidence and would not be prejudicial 
against the petitioner by the articles. 
The conviction was affirmed by the 
Court of Appeals. 

The Supreme Court reversed in a 
per curiam opinion. The Court agreed 
that the trial judge has wide discretion 
on the question of prejudice but it felt 
that here “The prejudice to the defend- 
ant is almost certain to be as great 
when that evidence reaches the jury 
through news accounts as when it is 
a part of the prosecution’s evidence.” 
The Court said that it was reversing 


“In the exercise of our supervisory 
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power to formulate and apply proper 
standards for enforcement of the crimi- 
nal law in the federal courts”. 


Mr. Justice BLACK dissented without 
opinion. 

The case was argued by George J. 
Francis for petitioner and by James 
W. Knapp for the United States. 


Criminal law .. . 
false testimony 

Napue v. Illinois, 360 U. S. 264, 
3 L. ed. 2d 1217, 79 S. Ct. 1173, 27 
U. S. Law Week 4437. (No. 583, de- 
cided June 15, 1959.) On writ of cer- 
tiorari to the Supreme Court of Illinois. 
Reversed. 

The petitioner was convicted of be- 
ing a participant in a hold-up and 
murder that took place in 1938 in a 
Chicago bar. The principal witness for 
the state at his trial was one Hamer 
who had been previously convicted as 
one of the four men involved in the 
hold-up; rested 
largely on Hamer’s testimony. Later, 
the Assistant State’s Attorney who 
handled the case filed a petition for a 
writ of error coram nobis in which it 
was alleged that Hamer had been 


promised “a 


Napue’s_ conviction 


recommendation for a 
reduction of his sentence” if he testi- 
fied against Napue. The petition re- 
quested the court to effect “consum- 
mation of the compact entered into” 
with Hamer. 

Learning of the coram nobis pro- 
ceeding, Napue filed this post-convic- 
tion petition, alleging that Hamer had 
falsely testified at his trial that he had 
been promised no consideration for his 
testimony and that the Assistant State’s 
Attorney had known the testimony to 
be false. The Illinois Supreme Court 
affirmed denial of relief for Napue, 
holding that, while Hamer had been 
promised consideration and had testi- 
fied falsely on this point, there was no 
prejudice to Napue because the jury 
that convicted Napue had already 
been told that “someone from the de- 
fender’s office” was trying to help 
Hamer. 

The Supreme Court reversed, speak- 
ing through the Curer Justice. The 
Court’s reversal rested upon the prin- 
ciple that a conviction obtained through 
the use of false evidence, known to be 
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such by the prosecution, must fall 
under the Fourteenth Amendment. The 
fact that the false testimony bore only 
on the credibility of the witness rather 
than upon the defendant’s guilt made 
no difference, the Court said. since the 
jury’s estimate of the reliability ac- 
corded a given witness “may well be 
determinative of guilt or innocence”. 
The fact that the jury knew that Hamer 
might have had an interest in testify- 
ing against Napue did not turn the 
trial into a fair one, the Court went 
on, because if the jury had known 
the full story it might well have con- 
cluded that Hamer had fabricated 
‘testimony in order to curry favor with 
the assistant state’s attorney. The Court 
reversed, refusing to hold that it was 
bound by the Illinois courts’ determi- 
nation of the fact that the false testi- 
mony could not have affected the judg- 
ment of the jury. It was its duty, the 
Court said, “to make its own independ- 
ent examination of the record when 
federal constitutional deprivations are 
alleged. . .” 

The case was argued by George N. 
Leighton for petitioner and by William 
C. Wines for respondent. 


Criminal law... 
indigent appeals 

Burns v. Ohio, 360 U. S. 252, 3 L. 
ed. 2d 1209, 79 S. Ct. 1164, 27 U. S. 
Law Week 4434. (No. 581, decided 
June 15, 1959.) On writ of certiorari 
to the Supreme Court of Ohio. Judg- 
ment vacated and cause remanded. 

This decision held that a state may 
not constitutionally require an indigent 
defendant in a criminal case to pay a 
filing fee before permitting him to file 
a motion for leave to appeal. 

The petitioner was serving a life 
term for burglary. The conviction was 
affirmed shortly after trial by the Ohio 
Court of Appeals which permitted him 
to proceed in forma pauperis and pro- 
vided him with a free copy of the tran- 
script. He immediately filed notice of 
appeal in the Court of Appeals but did 
nothing further for four years when 
he attempted to file a motion for leave 
to appeal in the state supreme court. 
The clerk of that court returned the 
papers with a statement that it could 


not be filed without payment of a $20 
docket fee. 

The Supreme Court’s opinion was 
delivered by the Cuter Justice. The 
Court noted the state’s concession that 
this letter amounted to a judgment of 
the state supreme court and rejected 
attempts to distinguish this case from 
Griffin v. Illinois, 351 U. S. 12 (1956), 
involving a similar fact situation. The 
fact that one appellate review was al- 
lowed here, whereas in Illinois the 
indigent defendants had been left with 
no judicial review was a “distinction 
without a difference”, the Court said: 
“once the State chooses to establish 
appellate review in criminal cases, it 
may not foreclose indigents from ac- 
cess to any phase of that procedure 
because of their poverty”. The Court 
was equally unmoved by the argument 
that appeal to the Ohio Supreme Court 
was a matter of discretion. The point 
is, said the Court, that in Ohio, “a de- 
fendant who is not indigent may have 
the Supreme Court consider on the 
merits his application for leave to ap- 
peal from a felony conviction. .. There 
is no rational basis for assuming that 
indigents’ motions for leave to appeal 
will be less meritorious than those of 
other defendants.” 

Mr. Justice STEWART took no part in 
the consideration or decision of the 
case, 

Mr. Justice FRANKFURTER, joined by 
Mr. Justice HARLAN wrote a dissenting 
opinion. The dissent argued that the 
Court should not have taken jurisdic- 
tion because the Ohio court clerk’s re- 
fusal to file was not a “final judgment” 
of the Ohio Supreme Court. The dis- 
sent argued that the writ of certiorari 
should have been dismissed for want 
of jurisdiction. 

The case was argued by Helen G. 
Washington for petitioner and by Wil- 
liam M. Vance and Harry C. Schoett- 
mer for respondent. 


Eminent domain . . . 
federal intervention 
Martin v. Creasy, 360 U. S. 219, 3 
L. ed. 2d 1186, 79 S. Ct. 1034, 27 U.S. 
Law Week 4354. (No. 157, decided 
June 8, 1959.) On appeal from the 
United States District Court for the 
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Western District of Pennsylvania. Re: 
versed. 

The appellees had obtained from the 
federal district court a permanent in- 
junction barring enforcement of the 
Pennsylvania Limited Access Highways 
Act. The court issued the injunction on 
the theory that denial of right of ac- 
cess to an existing highway is a taking 
of property and the court construed 
the statute as providing for no com- 
pensation for the taking. 

The statute authorizes the Secretary 
of Highways, with the approval of the 
Governor, to declare any highway or 
part thereof a limited access highway. 
The statute provides: “The owner or 
owners of private property affected by 
the construction or designation of a 
limited access highway . . . shall be 
entitled only to damages arising from 
an actual taking of property. The Com- 
monwealth shall not be liable for con- 
sequential damages when no property 
is taken. . .” It was this provision that 
led the district court to hold that the 
state legislature did not intend to com- 
pensate the owners of land abutting on 
the highway for the loss of their right 
of access. 

The Common Pleas Court of Dau- 
phin County held that when designation 
of the highway as a limited access 
highway was made the owners of the 
abutting property “will have a right of 
appeal to the common pleas court and 
a jury trial, and still later to have their 
rights adjudicated in the appellate 
courts. At all times their constitutional 
rights, whatever they may be, will be 
guarded and protected”. The Pennsyl- 
vania Supreme Court affirmed per 
curiam, explicitly adopting the lower 
court’s opinion. Nevertheless, the Fed- 
eral Court, which had issued a tem- 
porary restraining order, made its 
order permanent, finding the statute 
repugnant to the due process clause of 
the Fourteenth Amendment. 

The Supreme Court reversed in an 
opinion written by Mr. Justice STEW- 
ART and announced by Mr. Justice 
WuitTaker. The Court said that it 
was difficult to perceive the basis fo: 
the District Court’s conclusion that the 
landowners would be _ irreparably 
harmed unless the state officials wer« 
enjoined. “There is no question her« 
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of the State’s right to create or desig- 
nate a limited access highway. The 
only question is the plaintiffs’ right to 
compensation. It must be assumed 
that the courts of Pennsylvania meant 
what they said in stating that the 
plaintiffs will be afforded a procedure 
through which the full measure of 
their rights under the United States 
Constitution will be preserved.” 

The Court went on to add that the 
District Court should have declined to 
adjudicate the controversy even if there 
were a basis for the intervention of a 
court of equity, in the interests of 
avoiding “unseemly conflict” between 
the two sovereignties, unnecessary im- 
pairment of state functions, and the 
premature determination of constitu- 
tional questions. 


Mr. Justice BRENNAN wrote a con- 
curring opinion in which the CHIEF 
Justice joined. This opinion stated 
that only exceptional circumstances 
justified a federal court in abstaining 
from exercising its properly invoked 
jurisdiction. However, such circum- 
stances were present here. 


Mr. Justice DoucLas wrote an opin- 
ion dissenting in part. The dissenting 
portion argued that the plaintiffs were 
entitled to a declaratory judgment by 
the federal court stating whether access 
to a highway is a property right with- 
in the purview of the Fifth and Four- 
teenth Amendments. 


The case was argued by Anne X. 
Alpern for appellants and by Edward 
P. Good for appellees. 


Labor law... 
unfair practices 

National Labor Relations Board v. 
Fant Milling Company, 360 U. S. 301, 
3 L. ed. 2d 1243, 79 S. Ct. 1179, 27 
U. S. Law Week 4423. (No. 482, de- 
cided June 15, 1959.) On writ of 
certiorari to the United States Court of 
Appeals for the Fifth Circuit. Reversed. 

The 


issue here was whether the 


National Labor Relations Board, in 
formulating a complaint of unfair labor 
practices, may take cognizance of an 
unfair labor practice that occurred sub- 
sequent to the filing of the charge on 
which the complaint was based. The 
unfair practice in question was the 


granting of a general wage increase by 
the employer during negotiations for a 
collective bargaining agreement. 

In 1953, a union was certified as the 
exclusive bargaining representative for 
a unit of respondent’s employees at a 
plant in Sherman, Texas. Nearly eleven 
months later, no collective bargaining 
agreement had been worked out in 
spite of a number of meetings between 
the respondent and agents of the union. 

In May, 1954, the union filed a charge 
with the Regional Director of the Na- 
tional Labor Relations Board, alleging 
failure on the part of respondents to 
bargain in good faith, an unfair labor 
practice under the National Labor Re- 
lations Act. The Director replied that 
he was refusing to issue a complaint 
on the ground that “it does not appear 
that there is sufficient evidence of viola- 
tions to warrant further proceedings at 
this time”. The union appealed to the 
general counsel of the Board. Mean- 
while, a dozen further meetings had 
taken place between respondent and 
In October, 1954, while 
negotiations were still going on, the re- 
spondent, without notifying the union, 
put into effect a general wage increase. 
A few weeks later the respondent noti- 
fied the union that it was withdrawing 
recognition and would bargain no 
longer. In January, 1955, the Board 
reconsidered its refusal and issued a 
complaint against the respondent, the 
unilateral wage increase being one of 
the unfair labor practices cited. The 
Court of Appeals denied enforcement 
of the Board’s order, reasoning that 
Section 10 of the Act requires “that a 
charge must set up facts showing an 
unfair labor practice . . . and the facts 
must be predicated on actions which 
have already been taken”. 


the union. 


The Supreme Court reversed in a 
unanimous opinion delivered by Mr. 
Justice Stewart. “To confine the 
Board in its inquiry and in framing the 
complaint to the specific matters al- 
leged in the charge would reduce the 
statutory machinery to a vehicle for the 
vindication of private rights” the Court 
said. “The Board was created not to 
adjudicate private controversies but to 
advance the public interest in eliminat- 
ing obstructions to interstate com- 
merce. . .” 
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The case was argued by Dominick 
L. Manoli for petitioner and by O. B. 
Fisher for respondent. 


Preliminary Investigations... 
right to counsel 

Ananymous Nos. 6 and 7 v. Baker, 
360 U. S. 287, 3 L. ed. 2d 1234, 79 S. 
Ct. 1157, 27 U. S. Law Week 4426. 
(No. 378, decided June 15, 1959.) On 
appeal from the Court of Appeals of 
New York. Affirmed. 


This decision upheld a New York 
statute which provides for the secret 
interrogation of witnesses in an inquiry 
into alleged improper practices at the 
local Bar. The state supreme court 
justice conducting the inquiry had re- 
quired the appellants’ counsel to re- 
main outside the hearing room while 
they were being interrogated although 
he announced his willingness to sus- 
pend questioning whenever they wished 
to consult counsel. 


The inquiry followed charges of 
“ambulance chasing” brought by the 
Brooklyn Bar Association. The appel- 
lants were licensed private detectives, 
not lawyers, who appeared as witnesses 
pursuant to subpoenas. When their 
counsel was denied admission to the 
preliminary hearing, they refused to 
answer any questions and were sen- 
tenced to thirty days for contempt. The 
Appellate Division and the Court of 
Appeals affirmed. The inquiry was con- 
ducted in secret under Section 90 of 
the state’s judiciary law by a justice 
of the New York Supreme Court. 

Speaking through Mr. Justice Har- 
LAN, the Supreme Court affirmed. The 
Court held that it had no jurisdiction 
to entertain the case on appeal, since 
the ground for the appeal was that the 
state statute had been held valid under 
the Federal Constitution whereas the 
constitutionality of the statute had not 
been drawn into question in the state 
courts. The Court treated the appeal as 
a petition for certiorari, however, and 
thus reached the merits. 

The duties of a state supreme court 
justice sitting in an inquiry are purely 
investigatory and advisory, the Court 
said. They are conducted in secret to 
protect the reputation of the lawyers 
accused, since a mere summons to ap- 
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pear before such an inquiry might be- 
come a “slur and a reproach”. The 
Court rested its affirmance upon /n re 
Grobnan, 352 U. S. 330 (1957), which 
held that a fire marshal might exclude 
counsel from an investigation into the 
causes of a fire. 

Mr. Justice BLACK wrote a dissenting 
opinion in which the CHIEF JUSTICE, 
Mr. Justice DoucLas and Mr. Justice 
BRENNAN joined, The dissenters re- 
called that they had dissented in the 
Grobnan case on the ground that secret 
inquisitions violate due process. “. . . it 
violates due process for a judge no less 
than for a fire marshal to compel testi- 
mony to be given incommunicado. In 
fact it was Star Chamber judges who 
helped to make closed-door proceedings 
so obnoxious in this country that the 
Bill of Rights guarantees public trials 
and the assistance of counsel” the dis- 
sent declared. 


The case was argued by Raphael H. 
Weissman for appellants and by Denis 
M. Hurley for appellee. 


Workmen’s Compensation... 
diversity jurisdiction 

Magenau v. Aetna Freight Lines, 
Inc., 360 U. S. 273, 3 L. ed. 2d 1224, 
79 S. Ct. 1184, 27 U. S. Law Week 
4430. (No. 439, decided June 15, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Third Circuit. Reversed and remanded. 


In an action for wrongful death, the 
Federal District Court submitted the 
case to a jury on special iiterroga- 
tories. The jury found for the peti- 
tioner and a verdict of $76,500 was 








awarded. The Court of Appeals re- 
versed. 

Petitioner’s decedent, Ormsbee, was 
killed when a tractor-trailer crashed on 
a Pennsylvania highway. The evidence 
indicated that Schroyer, the driver of 
the tractor, had been having mechani- 
cal trouble with the vehicle and had 
offered Ormsbee $25 to accompany him 
for the rest of his trip. The tractor- 
trailer was owned by an independent 
contractor who furnished both driver 
and truck to the respondent. Under 
Pennsylvania law, the respondent was 
liable for the negligence of the inde- 
pendent contractor whose euipment 
was operated under its I.C.C. certifi- 
cate. There was evidence to show that 
Schroyer’s employer authorized him to 
hire services and equipment when 
needed. At the trial, the petitioner con- 
tended that Ormsbee was an invitee on 
the tractor-trailer while the respondent 
contended that he was a trespasser. 
The trial court denied a motion by 
respondent for summary judgment 
based on the theory that the discovery 
proceeding showed that Ormsbee had 
been hired by Schroyer and that he 
was therefore an employee and as such 
the petitioner’s exclusive remedy was 
workmen’s compensation. The basic 
issue turned on the meaning of Inter- 
rogatory No. 1 submitted to the jury. 
The interrogatory was whether it was 
“reasonably necessary for the protec- 
tion of [respondent’s] interests” to en- 
gage Ormsbee. The jury had answered 
“Yes” and from this the Court of Ap- 
peals had reasoned that this brought 
Ormsbee under the definition of “em- 
ployee” 


in the state statute. 


Commissioner of Internal Revenue To Address 
Twelfth Annual Federal Tax Conference of University of Chicago Law School 


The Twelfth Annual Federal Tax 
Conference of the University of Chi- 
cago Law School, in cooperation with 
University College will be held October 
28-30, at the Prudential Building 
Auditorium, Chicago. 

The opening sessian will feature an 
address by Dana Latham, U. S. Com- 
missioner of Internal Revenue, it was 
announced by James M. Ratcliffe, As- 
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sistant Dean of the Law School. An 
informal reception for Mr. Latham and 
for William Spofford, Philadelphia, 
Chairman of the Section of Taxation 
of the American Bar Association, will 
follow the first morning session. 

Other topics to be covered in the 
three-day meeting include trust prob- 
lems and a discussion of the pros and 
cons of the proposed changes in the 






Mr. Justice Cxiark delivered the 
opinion of the Supreme Court revers. 
ing. The Court reversed on the theory 
that the case was controlled by Byrd vy. 
Blue Ridge Rural Electric Cooperative, 
Inc., 356 U. S. 525 (1958), handed 
down after the present case was argued 
before the Court of Appeals. The Byrd 
case held that, in cases involving the 
distribution of the functions of judge 
and jury in the federal courts, federal, 
not state law was to be applied. Ac- 
cordingly, the issue of whether Orms.- 
bee was an employee should have been 
submitted to the jury. The Court took 
the view that Interrogatory No.1 had 
apparently been given under the theory 
that the question of Ormsbee’s status 
was one of law, not fact. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which he was 
joined by Mr. Justice HARLAN and Mr. 
Justice STEWART. This opinion read 
the Court of Appeals’ opinion as a 
finding that the jury had exhausted all 
relevant factual inquiries and, based on 
that finding, a holding that Pennsyl- 
vania law barred a common-law rem- 
edy. The dissent argued that the case 
was dissimilar to the Byrd case and 
that the writ of certiorari should have 
been dismissed. 

Mr. Justice HARLAN also wrote a 
dissenting opinion in which Mr. Justice 
STEWART joined. This opinion agreed 
with Mr. Justice FRANKFURTER’S that 
the case was different from Byrd and 
that the premise on which certiorari 
had been granted was mistaken. 

The case was argued by Harry L. 
Shniderman for petitioner and by Wil- 
liam F. Illig for respondent. 


taxation of corporate distributions and 
adjustments, as recommended by the 
Advisory Group to the Mills Subcom- 
mittee on Internal Revenue Taxation. 

The fee for the three-day Conference 
is $65. Further information may be 
obtained by writing to the Registrar, 
University College, The University of 
Chicago, 64 East Lake Street, Chicago 


1, Illinois. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Actions... 
common-law dram shop 

It has often been said that actions 
authorized by dram shop acts—that is, 
recovery against the seller of liquor for 
injuries caused by intoxication of the 
purchaser—were unknown at common 
law, but a recent case in the Court of 
Appeals for the Seventh Circuit may 
have proved that wrong or have 
changed the common law. 

At any rate, with no dram shop act 
applying, the Court has permitted a 
complaint based on common law to 
stand against tavern-keepers—the neg- 
ligence being the sale of liquor to in- 
toxicated persons contrary to a crim- 
inal statute of the state where the sales 
took place. 

There was no dram shop act avail- 
able to the plaintiffs because of the 
circumstances of the accident. The 
liquor was purchased and quite a bit 
of it drunk in Illinois; from thence the 
inebriates drove into Michigan, where 
the accident occurred. Illinois has a 
dram shop act, but it has been held to 
have no extraterritorial effect. The 
Court also found the Michigan liquor 
control act not applicable because the 
sales occurred outside Michigan. Thus 
resulted a vacuum, which the Court 
said the law, like nature, abhorred. 
“Lest we too hastily reject the claim of 
these plaintiffs for pecuniary redress 
for death and injuries sustained in 
what was evidently an appalling auto- 
mobile accident,” the Court continued, 
“we turn to the common law.” 

So doing, the Court declared that 
Michigan law, being that of the place 
where the injury occurred, controlled. 
But the Court went to an Illinois crim- 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
sests appears in the publications 
of the West Publishing Company 
cer in The United States Law Week. 








inal statute making it a misdemeanor 
to “sell, give or deliver alcoholic liquor 
. . . to any intoxicated person” to de- 
clare that the tavern-keeper defendants 
were negligent. As to duty, the Court 
found that it also flowed from the IlIli- 
nois statute, which it stated was for the 
protection of any member of the public 
injured by the prohibited sale. 


The Court noted that the common 
law permitted actions, against liquor 
vendors under some circumstances. In 
one Illinois case it was said that there 
was no liability if the sales were to 
“strong and able-bodied men”. The 
Court seized on this expression and 
declared that the sales in the present 
case were to intoxicated men, not to 
“strong and able-bodied men”. The 
sales, being in violation of the statute, 
were not “usual sales to adults or 
ordinary men”, the Court said. 


One judge dissented. He objected to 
the majority taking a penal statute as 
the basis for a common-law civil right 
of action. He also thought the Court 
was mistaken in saying that an intoxi- 
cated person cannot be an “able- 
bodied” one. If that were true, he said, 
there would be no reason for or point 
to dram shop statutes. 


(Wavnick v. Chicago’s Last Depart- 
ment Store, United States Court of Ap- 
peals, Seventh Circuit, July 20, 1959, 
Schnackenberg,. J.) 


Attorneys... 
immunity to discipline 

Turning down a contention that he 
is immune from professional discipline, 
the Supreme Court of Minnesota has 
censured the state’s attorney general 
for publicly defying a temporary re- 
straining order issued by the Court in 
a case in which the attorney general 
had appeared to assist three county 
attorneys. 

While limiting its action to a “severe 
censure”, the Court said it would keep 
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its eye on the attorney general for 
awhile. “In order to make sure that 
there is no repetition”, the Court or- 
dered, “we will retain jurisdiction of 
this matter for a period of three years, 
with assurance to all that any repetition 
of such conduct will bring prompt and 
effective corrective action.” 

The background of the action was 
litigation as to whether three Minne- 
sota counties could legally go on day- 
light savings time on April 26, as the 
county boards involved had directed 
by resolution. On April 25 the Supreme 
Court issued a temporary writ of pro- 
hibition and a restraining order, to- 
gether with an order to show cause why 
the writ should not be made permanent, 
commanding the counties to re- 
frain from adopting, promulgating or 
putting into effect any resolution or 
order providing for daylight time. 

While some difference of opinion 
existed as to when the counties could 
adopt daylight time, the attorney gen- 
eral had ruled in February that a 
statute prevented them from doing so 
until after July 1. But immediately 
after the Supreme Court’s order in 
April he announced through the press, 
radio and television that the counties 
could indeed do what they had done, 
that the Supreme Court was wrong in 
meddling in a legislative matter and 
that “state capitol employees will re- 
port to work on daylight time .. .” 
(The capitol is located in one of the 
counties.) A radio news broadcast 
quoted the attorney general as saying 
“there is nothing to prevent Hennepin, 
Ramsey and Anoka counties from re- 
maining on daylight saving time”. 

The Supreme Court instituted an in- 
vestigation; it exonerated the three 
county attorneys, all of whom appeared 
before the Court. The attorney general 
refused to appear, on the advice of the 
Governor of the state, claiming that he 
was beyond the professional-discipline 
reach of the Court because he was an 
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executive branch officer acting in such 
capacity. 

Answering this contention, the Court 
said: 


... To hold that the attorney general, 
when he appears in court in a legal 
matter, is immune from the ethical 
standards prescribed for other at- 
torneys and that the court is impotent 
to discipline him for misconduct would 
reduce the court to a tool of the ex- 
ecutive. The power of a court to exact 
of an attorney who represents the state 
the same standards of fidelity and 
honesty as are required of attorneys 
who represent private clients furnishes 
the main distinction between indepen- 
dent courts in a free society and courts 
that are subservient to the executive in 
a dictatorial form of government. In 
preserving the separation of powers of 
the three branches of government, the 
governor of this state has no power to 
clothe the attorney general with im- 
munity from the disciplinary powers 
of the court when the attorney general 
appears in the court as an attorney. 


The Court went on to condemn the 
attorney general’s public defiance of 
the order. In this connection it dis- 
missed a contention that since the 
county resolutions had been passed be- 
fore entry of the restraining order that 
the counties did not disobey the order 
by doing nothing and permitting the 
resolutions to take effect. It was their 
duty and the duty of the attorney gen- 
eral to so advise them, the Court de- 
clared, to comply with the order by 
preventing the resolutions from _be- 
coming operative. The Court thought 
it was incredible that the attorney gen- 
eral could not have understood the 
order and its effect. 

In two other respects the Court 
found the attorney general’s conduct 
reprehensible. One was the dispatch of 
telegrams to the members of the Court 
requesting an early hearing on a mo- 
tion to quash the temporary writ, when 
there was no such motion on file, 
coupled with a television announce- 
ment that he was seeking to have an 
early hearing when he knew that the 
Court was in session and would hear 
him whenever he appeared. The other 
was an insinuation in a television ap- 
pearance that the Court would have 
acted differently had it heard both 
sides. This the Court resented as a 
grandstand play to mislead the public, 


because, it said, the attorney general 
knew that temporary writs to preserve 
a status quo are nearly always issued 
ex parte. 

One judge, concurring specially, 
agreed with the Court’s disposition of 
the case, but said he would have pre- 
ferred it handled as a regular profes- 
sional discipline matter by reference 
to the Minnesota State Bar Association 
for investigation and report. 


(In re Lord, Supreme Court of Min- 
nesota, May 28. 1959, per curiam, 97 
N.W. 2d 287.) 


Contempt... 
production of records 

In cases described by the Court as 
“perhaps the most publicized heard 
this year”, the Court of Appeals for 
the First Circuit has affirmed the crim- 
inal contempt convictions of Bernard 
Goldfine and his bookkeeper, Mildred 
Paperman, for refusing to produce 
business records of some of the Gold- 
fine companies for inspection by the 
Internal Revenue Service. 

Mr. Goldfine was sentenced by the 
district court to three months’ im- 
prisonment and Miss Paperman to ten 
days. The Court commented that both 
sentences erred, if at all, on the side 
of moderation. 

Although the defendants raised other 
questions, their principal contention 
was that the Government had failed to 
prove the wilfulness of the failure to 
produce. The Court rejected this argu- 
ment. It noted that the records had 
been in the possession of the Service 
pursuant to administrative subpoenas 
issued in connection with an investiga- 
tion of five companies controlled by 
Mr. Goldfine, and had been returned 
to the companies for sixty days for use 
in preparing delinquent income tax re- 
turns. When the sixty days expired, a 
request for an extension was denied; 
but the books were not returned. The 
Government obtained an order of pro- 
duction, but it was not complied with, 
and the contempt proceedings followed. 

The Court declared that wilfulness 
usually is proved by an inference, and 
that the Government did not have to 
negative all possible excuses for non- 
comptiance. Some of the excuses sug- 
gested on the appeal had not been 
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raised at the hearing below. 


(Goldfine v. U.S., United States Court 
of Appeals, First Circuit, July 24, 1959, 
Magruder, J.) 


Evidence... 
husband-wife privilege 

The common-law rule that one 
spouse cannot testify against the other 
has been employed by the United 
States Court of Military Appeals to 
reverse the conviction of a soldier for 
forgery of his wife’s signature on an 
allotment check. The court martial had 
admitted the wife’s testimony, after 
she had insisted she didn’t “want to 
say anything”, that her husband did 
not have her authority to sign her 
name. 

The Court noted that at common law 
one spouse could not testify for or 
against the other except in the case of 
a crime against the person of the wit- 
ness-spouse. This has undergone some 
transformation by decision and statute, 
but last year the Supreme Court of the 
United States, in Hawkins v. U.S., 358 
U.S. 74, held that a wife could not 
testify against her husband in the 
prosecution of an offense that did not 
involve an injury to her. 

The Government claimed that the 
unauthorized endorsement of the allot- 
ment check, which was payable to the 
wife, was an injury to her, and that 
therefore her testimony was proper. 
But the Court disagreed; it held that 
there was insufficient evidence to show 
that an injury resulted to the wife, and 
that in the absence of such showing, 
the wife’s testimony was inadmissible. 

The Court noted that the allotment 
represented by the check is not the 
sole property of the wife and that the 
defendant had some interest in it. It 
pointed out that there was evidence 
that the wife had refused consistently 
to join her husband at his duty station. 
Assuming that the husband as head of 
the family is entitled to establish a 
new domicile, the Court continued, it 
may be that the defendant-soldier had 
implied authority to endorse and cash 
the check for the purpose of estab! ish- 
ing and maintaining a home. 

One judge concurred  speciilly, 
agreeing that the soldier-husband |iad 
a sufficient interest in the allot: :ent 
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checks that his endorsement of his 
wife’s name thereto did not constitute 
an injury to her, but he disagreed 
with any implication that the question 
of injury should be determined by 
state law, rather than by the law of 
the forum. 

The third judge dissented, complain- 
ing that the “far-reaching effect of the 
Court’s decision will make it impossible 
for the services to convict a serviceman 
for forging his dependent’s allotment 
check”. 


(U.S. v. Wooldridge, United States 
Court of Military Appeals, July 2, 1959, 
Quinn, J., 10 U.S.C.M.A. 510.) 


Labor Law... 
organizational picketing 

Moving into new ground, and with 
one judge dissenting, the Court of 
Appeals for the Fourth Circuit has 
ruled that the exertion of economic 
pressure by a union on an employer 
through organizational or recognition- 
al picketing and boycotting, after it 
has been rejected by the employees in 
an election, is an unfair labor practice. 

The Court, affirming a decision of 
the National Labor Relations Board, 
held that the activity violated §8(b) 
(1) (A) of the National Labor Rela- 
tions Act. This section, as amended by 
Taft-Hartley, makes it an unfair labor 
practice for a labor organization to 
restrain or coerce employees in the 
exercise of rights guaranteed by §7 of 
the Act. One of the §7 rights, the Court 
said, is “the right to bargain collec- 
tively through representatives of their 
own choosing and also the right to re- 
frain from any and all such activities, 
that is, to refrain from union represen- 
tation altogether”. The affirmed NLRB 
order directs the union to cease and 
desist from picketing the employer’s 
plant to obtain recognition and a con- 
tract as the exclusive representative of 
the employees and from conducting a 
hoycott campaign against the employ- 
er’s products. 

The union had experienced a rather 
¢’sastrous time with the employer. It 
handily won a representation election 
i 1956 and about a year later went 
e.t on strike. Within a couple of 
1 onths, the employer was back in ac- 
tye operation with new employees and 


some returned strikers. Later the union 
lost a decertification election. The pick- 
eting and boycott continued, however, 
and it was this activity, carried on in 
the face of the decertification, that 
brought the company’s complaint of an 
unfair labor practice. 


There was not much argument that 
$8(b) (1) (A) seemed to cover the ac- 
tivity, but the principal contentions of 
the union were that the section could 
not be interpreted in that manner in 
view of other provisions of the act, 
such as the guarantees of the right to 
strike and freedom of speech and com- 
munication. It was also argued that 
the Board had given §8(b) (1) (A) too 
broad an application because other 
parts of the act deal specifically with 
forms of coercive conduct. All these 
contentions were rejected by the Court. 


As to findings of fact, the Court 
found that the record supported the 
NLRB’s conclusions that the union’s 
actions after the decertification elec- 
tion were designed, as before, to coerce 
the employees to choose the union as 
their bargaining agent. It found that 
the strike and boycott went on con- 
tinuously after the election; it rejected 
the union’s suggestion that the activi- 
ties after the election were intended 
only to obtain reinstatement of the 
replaced strikers. 


The dissenting judge thought the 
Court was going beyond Congress’ in- 
tention by holding that §8(b) (1) (A) 
made organizational picketing and an 
accompanying boycott of the employ- 
er’s products an unfair labor practice. 
He said the legislative history did not 
support this. He emphasized that Con- 
gress apparently felt the same, since it 
was assumed in the labor-bill debate in 
the summer of 1959 that the present 
Act does not proscribe such practices 
as those in the instant case. 


(NLRB vy. United Rubber, Cork, Lin- 
oleum and Plastics Workers of America, 
United States Court of Appeals, Fourth 
Circuit, June 26, 1959, Soper, J.) 


Patent Law... 
inventive genius 
Illustrating the higher standards now 
being applied by courts for determin- 
ing patentable invention, the Court of 
Appeals for the Eighth Circuit, with a 
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touch of reluctance, has ruled that a 
patent issued for a livestock self-oiling 
device is invalid for want of invention. 


The case was an infringement action 
in which the plaintiff had patented in 
1952 an apparatus consisting of an 
elevated tank and two cables against 
which cattle rubbed and induced a 
flow of oil or insecticide down the 
cables. It was denominated an “animal 
rubbing and oiling station or appara- 
tus”. The defendant, assignee of a 
patent issued in 1955 for a “livestock 
oiler and applicator apparatus,” manu- 
factured and marketed a similar device. 
To decide whether there was infringe- 
ment, the Court had to determine the 
validity of the plaintifi’s patent. 

It noted that the elements combined 
in the patented apparatus had long 
been known and used: that cattle would 
rub against cables, fencing, wires or 
chains, and that if there was oil or 
insecticide present they could treat 
themselves. The Court said that there 
are prior-art patents on means for oil- 
ing an animal, but it conceded that 
none of them anticipated the plaintiff’s 
“animal rubbing and oiling station or 
apparatus”. Nevertheless, it continued, 
the inventor did not do much more 
than bring together “segments and 
gleanings of the prior art”; his genius 
did not close a hitherto “unbridgeable 
gap”. The Court added that this con- 
clusion was impelled by the “exacting 
standards” of patentable invention im- 
posed by the Supreme Court. 


(Caldwell v. Kirk Manufacturing Com- 
pany, United States Court of Appeals, 
Fighth Circuit, August 13, 1959, Sanborn, 
3.) 


Torts... 
“prima facie” tort 

The Court of Appeals for the Second 
Circuit has affirmed the dismissal of a 
suit grounded on the theory of prima 
facie tort and brought by threc utility 
companies against the American Insti- 
tute of Certified Public Accountants. 

The action sought to enjoin the In- 
stitute and three of its officers from 
distributing a letter stating that the 
Institute considers certain accounting 
practices improper. The utilities com- 
panies claimed they would be harmed 
by dissemination of the letter and they 
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complained that the Institute had not 
followed its usual practice of circulat- 
ing its proposed opinion for comment 
prior to issuance. 


Affirming a dismissal on summary 
judgment procedure, the Court de- 
clared that courts may not dictate or 
control the procedures by which a pri- 
vate organization expresses its views, 
in the absence of actual malice or its 
equivalent on the part of the organiza- 
tion. There was no breach of duty, the 
Court said. “On the contrary,” it con- 
tinued, “every professional body ac- 
cepts a public obligation for unfettered 
expression of views and loses all right 
to professional consideration, as well as 
utility, if its views are controlled by 
other criteria than the intellectual con- 
clusions of the persons acting.” 


(Appalachian Power Company v. 
American Institute of Certified Public 
Accountants, United States Court of 
Appeals, Second Circuit, June 17, 1959, 
per curiam.) 


Unauthorized Practice... 
union agent 

The Supreme Court of Appeals of 
West Virginia has enjoined a lay union 
business agent from representing union 
members before the state compensation 
commissioner in workmen’s compensa- 
tion cases. The Court ruled that repre- 
sentation of claimants before an ad- 
ministrative agency is the practice of 
law and that the judiciary has inherent 
power to regulate the practice of law. 
It turned down a defense based on the 
fact that the commissioner’s rules per- 
mitted appearances by an “agent”. 


The defendant did not charge for 
his services, but he was paid a salary 
by the union and he handled the com- 
pensation claims as a part of his job. 

In an exhaustive survey of unau- 
thorized practice decisions the Court 
agreed with the general rule that serv- 
ices need not be rendered in a court to 
be the practice of law. To the de- 
fendant’s argument that the judiciary 
has no power to regulate who may 
appear before administrative agencies, 
the Court declared that it was the char- 
acter of the services.and not the place 
where they are rendered that deter- 
mines whether the services are the 
practice of law; it concluded that ad- 





vice to persons as to their legal rights 
under the workmen’s compensation act 
and the management of their claims 
was the practice of law. 

The defendant relied on a statutory 
provision permitting the compensation 
commissioner to adopt rules of pro- 
cedure, under which the commissioner 
had issued a rule authorizing a claim- 
ant to appear in person or by agent or 
attorney. Therefore, he argued, he had 
a right to appear as an agent. 

The Court gave a short answer to 
this: the statute did not authorize the 
commissioner “to promulgate a rule by 
which a layman may appear as an 
agent in behalf of a claimant .. .” But 
it went further. to declare that even if 
the statute attempted to authorize that 
practice it “would be void as a legisla- 
tive encroachment upon the inherent 
power of the judicial department of 
the government [to determine who 
shall practice law].” 

The decision is in effect a vindica- 
tion by the Court of a rule adopted by 
it in 1947 that states that one is prac- 
“one undertakes, with 
or without compensation, to represent 


ticing law when 


the interest of another before any tri- 
bunal—judicial, administrative or ex- 
ecutive...” 

The opinion of the Court contains a 
review, buttressed by extensive cita- 
tions, of the generally prevailing theory 
that the judiciary has inherent and ex- 
clusive power to regulate admission to 
the Bar and practice of law, although 
legislative enactments that do not at- 
tempt to usurp this power may be re- 
garded as advisory declarations of 
public policy. 


(West Virginia State Bar v. Earley, 
Supreme Court of Appeals of West 
Virginia, June 9, 1959, Haymond, J., 
109 S.E. 2d 420.) 


United States... 
Communist Party 

After five years of hearings and 
litigation, the Subversive Activities 
Control Board has come up again with 
an order that the Communist Party of 
the United States is within the provi- 
sions of the Subversive Activities Con- 
trol Act, which require registration and 
stamping of literature. The Court of 
Appeals for the District of Columbia 
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Circuit has affirmed the order, thus 
clearing the way for the Party to go to 
the Supreme Court for a second time. 

The District of Columbia Circuit 
affirmed the Board’s original report in 
1954 (223 F. 2d 531), but the Supreme 
Court remanded for reconsideration in 
the light of allegations that the testi- 
mony of three witnesses before the 
Board was perjured (351 U.S. 115). 
When the Board’s modified order came 
back, the District of Columbia Circuit 
remanded for production of documents 
and statements requested by the Party 
and for re-examination of certain find- 
ings (254 F. 2d 314). The Board com. 
plied and later issued a second modified 
report—this one being the subject of 
the instant case. 


This time the Court rejected a vari- 
ety of objections to the Board’s deter- 
mination and held that the findings 
were supported by a preponderance of 
the evidence. The Court concluded: 


. .. [T]he facts beyond dispute are 
that there is a Communist Party in 
Europe, based upon Marxism-Lenin- 
ism, and in power in Soviet Russia; 
that our present petitioner was for 
years a member of the Communist 
International, and its separation from 
that organization was not accompanied 
by a repudiation, either of objectives 
or of methods; that it is by its own 
choice named the Communist Party of 
the United States of America, a self. 
imposed description not to be ignored 
without reason; that it once forsook the 
line laid down by the Communist Party 
abroad but. upon being _ severely 
brought to task by the foreign leaders, 
reorganized itself. even to the extent 
of expelling its erring leader, and went 
back to the line; and that, save for 
that period of waywardness, it has 
never differed from the program and 
policy of the Communist Party abroad 
and has always adhered to that pro- 
gram and policy even in sharp changes. 
These major characteristics in the 
facts cannot be overlooked. 


One judge, concurring and dissent- 
ing in part, felt that two points raised 
by the Party required a remand to the 


Board. 


(Communist Party of the United States of 
America v. Subversive Activities Control 
Board, United States Court of Appeals. Dis- 
trict of Columbia Circuit, July 30, 1959. 
Prettyman, J.) 
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Attorneys .. . 
fees and discipline 

The New York Court of Appeals, 
with two judges dissenting, has ruled 
that the New York court which exer- 
cises disciplinary powers over attorneys 
has authority to adopt a rule declaring 
that contingent fees in personal injury 
and wrongful death cases in excess of 
specified percentages are unreasonable 
and unconscionable compensation in 
violation of Canons 12 and 13, unless 
authorized by the court. 

Against a contention that the court 
was without power to adopt the rule, 
the Court of Appeals declared that 
adoption of the rule lay within the 
competence of the court “as a proce- 
dural aid in rendering effectual its dis- 
ciplinary power over attorneys in the 
case of unlawful contingent fees”. 

The controversial rule, known as 
“Rule 4—-Contingent Fees in Claims 
and Actions for Personal Injury and 
Wrongful Death”, was adopted by the 
Appellate Division, First Department 
—the busy intermediate appellate court 
handling the counties of New York and 
the Bronx. Under New York law this 
court exercises disciplinary power over 
lawyers in the district. 

The rule contains a sliding scale of 
contingent fees: 50 per cent on the first 
$1,000 recovered; 40 per cent on the 
next $2,000; 35 per cent on the next 
$22,000; and 25 per cent on any 
amount over $25,000. It provides that 
any fee not over the schedule is “deem- 
ed to be fair and reasonable”, but that 
fees in excess “shall constitute the 
exaction of unreasonable and uncon- 
scionable compensation in violation of 
Canons 12 and 13 of the Canons of 
Professional Ethics of the New York 
State Bar Association, unless author- 
ized by a written order of the court . . .” 
The rule provides a procedure for 


claiming and obtaining the allowance 
of fees above the schedule where “ex- 
traordinary circumstances” are shown. 

In 1957 a group of plaintiffs’ lawyers 
was successful in a test of the court’s 
power to adopt the rule (165 N.Y.S. 
2d 247; 43 A.B.A.J. 1125, December, 
1957). The Appellate Division of the 
Third Department affirmed the holding 
that the court went beyond its compe- 
tence (171 N.Y.S. 2d 594; 44 A.B.A.J. 
575, June, 1958). 

In reversing the lower courts, the 
Court of Appeals turned down a con- 
tention that adoption of the rule col- 
lided with a historic New York statute 
providing: “The compensation of an 
attorney or counsellor for his services 
is governed by agreement, express or 
implied, which is not restrained by 
law.” This statute, the lower courts had 
held, precluded a court rule that, in 
effect, governed fees. 

The Court of Appeals disagreed with 
this use and construction of the statute. 
Declaring that the statute conferred no 
“inalienable right” on an attorney to 
impose on his client, the Court stated 
that it has always been recognized that 
contingent fees may be so excessive 
under the circumstances of a case as to 
make the contract unenforceable. The 
Court regarded the rule simply as 
providing that ethical standards are 
breached where the contingent-fee con- 
tract would be uncollectible in the full 
amount in an action between the attor- 
ney and client under the general law, 
without reference to the rule and with 
all the help the statute could provide. 

The lawyers attacking the rule had 
limited their contentions to a lack of 
authority to adopt the rule. The Court 
noted that they conceded there would 
be no invalidity to a rule requiring not 
only the filing of contingent fee con- 
tracts, but also of closing statements 
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showing time spent and other factors 
relating to the computation of fees, so 
that the court might make a determina- 
tion in each case. 

Recognizing their objection to a pre- 
determined scale of fees, the Court said 
it was “simply a procedural means of 
avoiding the necessity of calling upon 
every lawyer who files a contingent fee 
agreement to show what he has done in 
the case as a basis for determining 
whether the fee agreement is exorbi- 
tant”. If a court exercising disciplinary 
powers may require contingent fee con- 
tracts and closing statements to be pre- 
sented to it, it may also provide a 
schedule that sifts out all except those 
cases requiring special attention, the 
Court concluded. The Court could see 
nothing wrong with determining the 
question of unconscionableness of the 
fee before rather than after the fact. 


Both dissenting judges, in separate 
opinions, declared that the court was 
without authority, in the face of the 
statute, to adopt the attacked rule. They 
also disagreed with what they described 
as the majority’s construction that the 
rule proscribes only contracts which 
would be unenforceable anyway. 


Several bar associations joined the 
case as amici curiae. The Association 
of the Bar of the City of New York 
supported the rule. Opposed were the 
Bronx County Bar Association, the 
Brooklyn Bar Association, the Federa- 
tion of Bar Associations of the Third 
Judicial District, the Richmond County 
Bar Association, the Suffolk County 
Bar Association, the New York County 
Lawyers Association, the Queens 
County Bar Association, and the West- 
chester County Bar Association. 


(Gair v. Pick, Court of Appeals of New 
York, May 28, 1959, Van Voorhis, J., 6 
N.Y. 2d 97, 160 N.E. 2d 45.) 
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Automobile Dealer “Reserves”? and 
The Right to Income 


John M. Sullivan, St. Paul, Minnesota 


The crazy quilt pattern representing 
the rules for determining the time to 
include income and to take allowable 
deductions acquired a new patch from 
the Supreme Court in the recent 
decision of Commissioner v. Hansen 
(June 22, 1959, Docket Nos. 380, 381, 
and 512) 59-2 USTC. 99533. It has been 
suggested that the Court had poor ma- 
terials to work upon, but such an ob- 
servation, even if justified, does not 
prevent the confusion compounded 
arising in the wake of the decision. 

Three cases were considered at the 
same time. The Hansen case came from 
the Ninth Circuit, 258 F. 2d 585, which 
had reversed the Tax Court and held 
for the taxpayer. Commissioner Vv. 
Glover came from the Eighth Circuit, 
253 F. 2d 735, where the Tax Court 
decision in favor of the Commissioner 
was reversed. Baird v. Commissioner 
was appealed from the Seventh Circuit, 
256 F. 2d 918, which had sustained the 
Tax Court in its upholding of the 
Commissioner. 

With variations, some minor, some 
significant, the essential facts in these 
particular cases, and like cases, in- 
volved the sale of automotive equip- 
ment. Here, Hansen and Glover were 
automobile dealers, while Baird was a 
dealer in house trailers. Since few auto- 
mobile or house trailer purchasers pay 
the full cash price, the dealer and pur- 
chaser enter into a contract for sale on 
the installment payment plan under 
some usual form of conditional sales 
contract. After agreeing upon a price 
for the car to be purchased and a price 
for the automobile or other item gen- 
erally “traded-in” on the purchase, and 
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for the amount of cash, if any, to be 
paid with the purchase, a “cash de- 
livered price” is set. To this figure 
there is added a finance charge, and 
in some instances an insurance charge. 
The total amount becomes the contract 
price. Customarily the dealer’s interest 
in the article is protected in the condi- 
tional sales contract by a mortgage and 
lien or retention of title by the dealer. 
Such arrangements as these are, of 
course, distinguishable from the trans- 
action where the purchaser makes an 
outright purchase on money borrowed 
from a bank or credit union to which 
he mortgages the automobile as 
security. 


After completion of this phase, the- 


dealer generally transfers the install- 
ment contract to an automobile finan- 
cing company for cash. The cash re- 
ceived is in an amount 5 to 10 per cent 
less than the cash delivered price set 
between the dealer and purchaser. It 
is generally provided that this reduc- 
tion, the so-called “dealer’s reserve”, 
will be made available at a subsequent 
time upon compliance with certain 
specified conditions. The time for in- 
cluding the reserve in income was the 
subject of the contentions between the 
taxpayers and the Commissioner. 

The dealers, while recording the cash 
plus the amount held back by the fi- 
nance company on their books, reported 
as taxable income only the amount of 
cash received from the finance com- 
pany and treated the “holdback” as a 
reserve until it was actually made avail- 
able to them, either by remittance or 
by application of the reserve against 
other obligations to the finance com- 


pany. The Commissioner, however, held 
that the amount set aside in the reserve 
account was not properly deductible 
and took the position that the gross 
amount, that is cash received plus the 
holdback, was includible in income for 
the year of sale. Thus, the basic issue 
was the year when the holdback was to 
be included in income and not whether 
it was to be included in income. 


The taxpayers argued the theory that 
the sales on conditional sales contracts 
were essentially three-cornered trans- 
actions participated in by the dealer 
(seller), the purchaser and the finance 
company. Further, they argued that in 
fact the purchaser borrowed the money 
from the finance company and paid it 
over to the dealer; that the holdback 
was an amount due the purchaser which 
the purchaser had agreed to let the fi- 
nance company retain to secure the 
purchaser’s obligations; and that the 
amount was contingently payable to the 
dealer upon the completion of the pur- 
chaser’s performance. 


This was the view carefully developed 
by the Fifth Circuit in Texas Trailer- 
coach, Inc. v. Commissioner, 251 F. 
2d 395, which, incidentally, involved 
one of the same finance companies as 
was involved in the Baird case. In hold- 
ing for the taxpayer the Court said: 


Here, however, the financing agree- 
ment between Texas Trailercoach, Inc. 
and Minnehoma made the trailer sale 
and its financing one_ transaction. 
Minnehoma played a vital part in the 
transaction from the incipiency of each 
trailer sale. Minnehoma controlled 
each sale, passed on the credit risk, 
furnished the printed form, dictated 
the terms of each trailer sale, and was 
specifically designated as the party 
to receive the unpaid balance. As far 
as the trailer purchaser knew or cared 
about the transaction, his dealings 
were with Minnehoma from the mo- 
ment the sale was executed. In a real 
sense Minnehoma extended its credit 
to the trailer purchasers. . 

The practical effect of Minnehoma 
being a party to the transaction from 
the beginning, is that the taxpayer did 
not receive the full sales price or its 
equivalent from the purchaser. Minne- 
homa stepped in and exercised domin- 
ion and control over five percent. 


While the Supreme Court took note 
of the Fifth Circuit’s decision in 7 ¢xas 
Trailercoach, Inc. v. Commissioner, 
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supra, it suggested that the facts in the 
cases before it differed in certain ma- 
terial respects from those considered 
by the Fifth Circuit, and thereafter in 
its opinion ignored the analysis de- 
veloped in the Texas Trailercoach, Inc. 
opinion. The material differences that 
were noted consisted of the dealers’ 
contracts with the purchasers and the 
specific assignment by the dealers of 
the contracts or negotiable instruments 
executed in connection therewith to the 
finance companies. 

Substantially, the Supreme Court 
grounds its conclusions on a finding 
that the holdbacks retained by the fi- 
nance companies represented amounts 
belonging to the dealers and that at the 
time the right to receive income is fixed 
it becomes includible in taxable in- 
come by a taxpayer using an accrual 
method of accounting without regard 
to the time of actual receipt. Security 
Flour Mills Co. v. Commissioner, 321 
U. S. 281; Spring City Foundry Co. v. 
Commissioner, 292 U. S. 182; Brown 
v. Helvering, 291 U. S. 193. In addi- 
tion, the Court discussed the conten- 
tion that the right was not fixed and 
enforceable but was contingent, and 
while complaining over the paucity of 
the information concerning the actual 
practices with respect to the release of 
the holdbacks to the dealers, stated that 
since they were either payable by re- 
mittance or by application to other 
obligations of the dealers, they were 
fixed income rights at the time they 
were entered on the books of the 
finance companies as liabilities. The 
Court also observed that the Commis- 
sioner had broad powers to determine 
whether accounting methods clearly re- 
flected income, and having determined 
that since 1931 (G.C.M. 9571, X-2 C.B. 
153) the amounts withheld were to be 
treated as income when retained, the 
Commissioner was to be upheld. If 
any other conclusion were reached, it 
was said, accrual method taxpayers 
might allocate income to different years 
to their advantage. 

The opinion supports the theory ex- 
pressed in Spring City Foundry Co., 
supra, to the effect that it is the right 
to receive income and not the actual 
receipt that determines the inclusion of 
income. Nevertheless, the opinion 


leaves unsettled questions in its wake. 
In North American Consolidated Oil 
v. Burnet, 286 U. S. 417, relating to 
disputed income between a receiver 
appointed for the benefit of the United 
States and the taxpayer, the Supreme 
Court also stated that: 


the company was not required in 1916 
to report as income an amount which 
it might never receive. . . There was 
no constructive receipt of the profits 
by the company in that year, because 
at no time was there a right in the 
company to demand that the receiver 
pay over the money. . . Nor is it 
material, for purposes of this case 
whether the company’s return was 
filed on the cash receipts and disburse- 
ments basis, or on the accrual basis. 
In neither event was it taxable in 
1916 on account of income which it 
had not yet received and which it 
might never receive. . . 


While in the Hansen case the Court 
acknowledges that the dealers cannot 
now compel the finance companies to 
pay over the reserves, but goes on to 
say that the finance companies in the 
future will either pay over the full 
amount of the holdback or apply that 
amount to other obligations of the 
dealer, nevertheless it does not apply 
the same standards represented by the 
North American case. It is true that 
in the North American case the Court 
did go on to say that “if a taxpayer 
receives earnings [emphasis supplied ] 
under a claim of right and without 
restriction” he has received income. 
But could it not be said that in the 
Hansen case the taxpayers had at best 
only a contingent right which was not 
earned since the fulfillment of the right 
depended upon contingencies to be re- 
solved by performance of a third party 
not subject to the taxpayers’ control? 

The Hansen opinion notes little 
information about actual practices re- 
specting the finance companies’ dis- 
positions of amounts held in the re- 
serve accounts. Would there have been 
any difference in the result if the tax- 
payers had showed the years of the 
payment of the holdbacks or the time 
when the holdbacks were applied by 
the finance companies to other obliga- 
tions of the dealers? Would this have 
been keeping books and making re- 


turns in accordance with scientific 
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accounting principles reflecting the 
time when performance by the pur- 
chasers in paying off the installment 
contracts would have enabled the deal- 
ers “to earn” the holdbacks retained by 
the finance companies? See U. S. v. 
Anderson, 269 U. S. 422. Cf. Bressner 
Radio, Inc. v. Commissioner, (2d Cir. 
1959) 59-2 USTC {[9496. 


The Hansen opinion also states: 


It is therefore clear that the retained 
percentages of the purchase price of 
the installment paper, from the time 
they were entered on the books of the 
finance company as liabilities to the 
respective dealers, were vested in and 
belonged to the respective dealers. . . 
It follows that the amounts .. . that 
were withheld by the finance com- 
panies constituted accrued income to 
these accrual basis dealers at the time 
the withheld amounts were entered on 
the books of the finance companies as 
liabilities to the dealers, for at that 
time the dealers acquired a fixed right 
to receive the amounts so retained by 
the finance companies [italics added]. 


From whence does this doctrine arise? 
Did not the Court say in an earlier case 
that “Books are no more than eviden- 
tial, being neither indispensable nor 
conclusive. The decision must rest upon 
the actual facts”? Doyle v. Mitchell 
Bros., 247 U. S. 179. Does not the 
Hansen holding give the power to the 
finance companies to determine the 
time when the dealers must include the 
reserves in income by the timing of the 
book entries? Are the procedures of 
the finance companies to be preferred 
over the dealers’ accounting pro- 
cedures? 

It is interesting to note the different 
treatment accorded financial institu- 
tions on loan discounts and loan com- 
missions. If a bank on an accrual 
method of accounting pays over pro- 
ceeds of $920 on a $1,000 loan payable 
in installments, and the $80 difference 
represents $60 interest and a $20 com- 
mission, different rules are applicable 
to the inclusion of the two items. The 
commission is regarded as “earned” 
when the loan is made and must be 
included in income at that time. S.M. 
3820, IV-2 C.B. 32. The discount must 
be included in income as “earned”, 
that is, a portion of each installment is 
treated as income and is to be included 
at the time the installment payment 
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comes due. S.M. 3820, supra. Like- 
wise, if a non-interest-bearing obliga- 
tion is bought at a discount, the dis- 
count is not income until earned, and 
is then income even if not paid, S.M. 
3820, supra. Mutual savings banks 
may report income from mortgages 
purchased at a discount on a composite 
basis provided income is clearly re- 
flected and all such income is eventu- 
ally reported, Rev. Rul. 54-367, 1954-2 
C.B. 109, modifying S.M. 3820. In 
applying this theory to the automobile 
dealers’ paper sold to finance com- 
panies, the following may be observed: 

The installment paper represents the 
contract price, including a finance 
charge which a purchaser obligates 
himself to pay. This right against the 
purchaser becomes the source of in- 
come to the seller and to the finance 
company. The portion of the right rep- 
resenting the interest or finance charge 
is not income until “earned” by the 
finance company over the passage of 
time, but that portion of the right rep- 
resenting selling profit to the dealer, 
withheld by the finance company pend- 
ing the purchaser’s performance, is in- 
come to the dealer at the time the in- 
stallment paper is assigned or trans- 
ferred. Is this because a right against 
the finance company has been substi- 
tuted for a right against the purchaser 
as far as the dealer is concerned? Since 
the right includible in income must in 
any case depend upon the purchaser’s 
performance, is this a distinction with- 
out a difference? 

For a dealer using the accrual meth- 
od of accounting, presumably the sum 
of the cash down payment, the value 
accorded the trade-in, if any, the un- 
paid balance on the item and the fi- 
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(Continued from page 1026) 


on Continuing Legal Education and 
the Ann Arbor Conference on Legal 
Education. 

The proposal is an excellent one, 
which I hope will be carried out—with 
one modification. The practicing pro- 
fession should have equal representa- 
tion on the committee. It has a stake 
in the maximum utility of pre-legal 
education and should be able to con- 
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nance charge becomes the gross amount 
realized. Section 1001(b) of the Inter- 
nal Revenue Code provides that the 
amount of money received and the fair 
market value of the property received 
must be taken into account as the 
amount realized on the sale of the 
property. In Spring City Foundry Co., 
supra, the taxpayer had sold goods in 
1920 to a customer. Before the close 
of the year the customer went into re- 
ceivership, and the entire amount of 
the sale previously recorded was 
charged off. The taxpayer subsequently 
contended that to the extent the debt 
was worthless it was not to be included 
in taxable income at all. The Supreme 
Court stated that: 


. Keeping accounts and making re- 
turns on the accrual basis, as dis- 
tinguished from the cash basis, import 
that it is the right to receive and not 
the actual receipt that determines the 
inclusion of the amount in gross in- 
come. . . On an accrual basis, the 
“total sales” . .. are manifestly the 
accounts receivable arising from the 
sales and these accounts receivable . . . 
figure in the statement of gross income. 


Although the issue before the Court 
was the partial worthlessness of a debt, 
and not the amount of income realized 
on the sale under the predecessor to 
Section 1001(b), the question can still 
be posed as to whether or not at the 
time of the sale the dealer must take 
into income the amount of the finance 
charge added to the selling price? 

If the finance charge must be taken 
into account at the time of the sale, 
then the subsequent sale of the paper 
must result in a loss. That is, the 


tribute to the deliberations of such a 
committee and to the conference which 
is envisaged. I hope that when the 
committee is created, an equal number 
of practicing lawyers representing the 
American Bar Association will be in- 
cluded in its membership. That the 
practicing profession was not included 
in the original proposal is further 
evidence of the extent to which legal 
education and the practicing profession 
have become isolated from each other 
and tend to consider common problems 
separately. 







amount realized from the finance com. 
pany does not include the finance 
charges, but includes only the cash re. 
ceived and the holdback retained. In 
the Hansen case the taxpayers con- 
tended that part of the reserves with- 
held represented parts of the finance 
charges which the finance companies 
were to share with the dealers, and that 
to this extent the reserves were not in- 
come. The Court declared that the tax- 
payers failed to present evidence in 
support of their claims. The implica- 
tion seems clear that if the taxpayers 
can show that any part of the reserves 
is attributable to the finance charges a 
different conclusion might be reached 
at least as to this part. In this connec- 
tion, it might be appropriate to com- 
pare the evidence presented by the tax- 
payer in Bressner Radio, Inc., supra, in 
support of its allocation of income. 

If the dealers adopt this position, it 
would appear necessary for the Com- 
missioner to reconcile his position with 
respect to loan discounts for financial 
institutions with the treatment of the 
dealers, and to develop rules for the ap- 
plication of Section 1001(b) to the 
situation without distinction between 
taxpayers. On the one hand, if the 
amount realized by the dealers properly 
includes the face amount of the finance 
charges so that the dealers are cur- 
rently taxed in full thereon, the rule as 
to financial institutions should be 
changed accordingly. On the other 
hand, if the rule for financial institu- 
tions is correct, then it would appear 
that only the commuted value of the 
finance charges should be currently in- 
cluded in the dealers’ income and they 
should be taxed on the balance only 
as earned, 


There are, however, encouraging 
evidences of a rapprochement. Con- 
tinuing legal education provides one. 
As the result of the highly successful 
Arden House Conference on Continu- 
ing Education of the Bar, an expanded 
and accelerated program of post-ad- 
mission legal education is developing 
in which the law schools and the prac- 
ticing profession are working in closer 
cooperation than ever before. This 
cooperation is being implemented in 
many states through the creation of a 
state coordinating committee, as rec- 
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ommended by the Arden House Con- 
ferees, on which the organized Bar, 
the law schools and all other groups 
actively interested in continuing legal 
education are represented. In some 
states professional directors of con- 
tinuing legal education are being pro- 
vided through the joint effort of the 
law school and the State Bar. Undoubt- 
edly this relationship in post-admission 
education will continue to contribute 
to a closer relationship between the 
Bar and the law schools which will be 
mutually beneficial. 

The second problem which I wish 
to consider also is in an area in which 
educators have been unable to agree. 
It concerns legal education for pro- 
fessional responsibility. 

The Final Statement of the conferees 
at the Arden House Conference on 
Continuing Education of the Bar in- 
cluded this statement: 


Programs for continuing legal edu- 
cation thus far have placed a major 
emphasis on professional competence 
and have not given to professional re- 
sponsibility the attention it should 
have. In the future these programs 
must also emphasize the professional 
responsibilities of the lawyer. 


I suggest that the same statement 
can be made accurately with reference 
to law school education as it now exists 
throughout the United States, and that 
in the future more emphasis must be 
given in the law schools also to edu- 
cation for professional responsibility. 
I further suggest that the present situ- 
ation is sufficiently unsatisfactory to 
call for immediate action by the Asso- 
ciation of American Law Schools and 
the American Bar Association to insure 
this additional emphasis. 


Professional Ethics... 
“Wavering Attention” 

The study of this subject made by 
Professor Elliott E. Cheatham for the 
Survey of the Legal Profession finds 
the attention given to professional re- 
sponsibility in the law schools to be 
at best “wavering and uncertain”, and 
notes widespread confusion in the law 
schools as to what is expected of them 
and as to how the instruction can be 
undertaken effectively. 

The report of the Committee of the 


Association of American Law Schools 
on Education for Professional Re- 
sponsibility filed at the Annual Meet- 
ing of the Association last December 
discloses that this question was directed 
to 110 accredited member law schools: 


Does your school offer a course di- 
rected primarily to the communication 
of a perception of professional ethics 
and responsibility? 


Only sixty-four—less than half—an- 
swered in the affirmative and not all 
of their courses were compulsory. 

On this basis we can only conclude 
that more than one half of the students 
graduating from the accredited law 
schools of the country today have not 
been exposed to any course or program 
designed for the purpose of instilling 
in the student a knowledge and appre- 
ciation of the ethical standards and 
professional responsibility of the 
profession. 

I can only view this as a most regret- 
table situation. Certainly it is a situ- 
ation in which the practicing profession 
has a primary interest for it is only 
after graduation that the effect of this 
deficiency will be evident. 


I do not want to be misunderstood. 
The fact that in a law school there is 
no assigned responsibility of a faculty 
member for instruction in professional 
responsibility does not necessarily in- 
dicate any lack of appreciation of the 
importance of instilling professional 
responsibility in the students. A great 
many educators have concluded that it 
is not possible to teach legal ethics or 
instill professional 
through a program of instruction, and 
that the most effective means of indoc- 
trination is through the contact which 
students have with professors of high 
ethical standards who, from time to 


responsibility 


time emphasize ethical considerations 
in connection with the consideration of 
substantive law questions. 


Unquestionably there is great benefit 
incident to such contacts, but is this 
not an incidental benefit of attendance 
at an accredited law school which was 
one of the reasons that correspondence 
schools are not accredited? And if it 
is an incidental benefit, are we justified 
in relying upon the incidental to pro- 
vide the essential? 


The President’s Annual Address 


If education for professional re- 
sponsibility is as vital as the Arden 
House conferees considered it, and if 
the lack of uniformity and confusion 
among the law schools is as great as 
the Survey Report and the Association 
of American Law Schools committee 
report indicate, it would seem that the 
time has come for both the Association 
of American Law Schools and this 
Association to take steps to insure 
adequate education for professional 
responsibility in all accredited law 
schools. This could be done by making 
such instruction a prerequisite for ap- 
proval of the law school,.just as we 
make three years of pre-legal study a 
prerequisite. 

I am certain that those who would 
oppose such a proposal will suggest 
that since there is no agreement as to 
exactly how such instruction can best 
be undertaken, there is no basis on 
which a requirement could be promul- 
gated. But I note one requirement 
among our present standards of accred- 
itation which reads as follows: 


It shall be a school which in the 
judgment of the Council possesses rea- 
sonably adequate facilities and main- 
tains a sound education policy... 


It would seem that such a require- 
ment in relation to education for pro- 
fessional responsibility should be pos- 
sible which would permit wide latitude 
in the approach to the problem but still 
give impetus to the inclusion of in- 
struction in this area in the law school 
curricula. I know of no subject of 
instruction which exceeds—or even 
equals—professional responsibility in 
importance to the profession or to the 
public. 

No one would attribute the current 
disciplinary problems of the profession 
to the failure of over half of our 
schools to include education in ethics 
and professional concepts in their cur- 
ricula, but it would not be surprising 
if it has contributed to them. This is 
particularly true when I consider a 
conversation which I had recently with 
the chairman of a state bar disciplinary 
committee. He said that his committee 
had just completed a hearing on a 
complaint against a young lawyer, out 
of law school only about a year, who 
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was in trouble because he didn’t know 
what was expected of him. The chair- 
man was satisfied that this actually was 
the case. Yet, absent any attempt at 
instruction as to what the Canons of 
Ethics require of a lawyer, what is to 
prevent such cases from occurring? 


If it can be said that inability or 
failure to solve the two problems which 
I have mentioned reflects no credit 
upon the law schools, in the case of 
the third problem “the shoe is on the 
other foot”. The practicing profession 
has cause for acute embarrassment in 
the financial problems of our law 
schools and the manner in which we 
have ignored them. 

The study of the law schools reported 
by the Survey of the Legal Profession 
this year discloses a distressing finan- 
cial situation in the majority of our 
accredited law schools. It exists not 
only in relation to the finances of the 
law schools themselves, but perhaps to 
an even greater extent in relation to 
law student loan funds and scholar- 
ships. 

“By their salaries shall ye know 
them” wrote one law school inspector 
for the Survey of the Legal Profession. 
If that be the criterion, there are a 
number of our accredited law schools 
that are not going to be very well 
known. 

There are two basic problems. The 
first is well stated in the report of the 
Committee which surveyed the fifteen 
law schools in California under the 
auspices of the State Bar of California: 


The argument has been repeatedly 
made by other departments of the 
University that there is no reason why 
a law school professor should be paid 
any more than a professor of French 
or English or Chemistry or Agricul- 
ture. This argument is a wholly fal- 
lacious one, and one which the or- 
ganized Bar as well as the law schools 
must effectively combat in the public 
interest. 


Obviously the organized Bar is in a 
much more favorable position to meet 
this argument than the law faculty in- 
vo'ved—but in too few cases have we 
taken up the cudgels.in behalf of our 
brothers of the teaching profession. 
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By the same token, in the case of the 
law schools of tax-supported institu- 
tions, the organized Bar of the state 
is in a far stronger position to assure 
adequate appropriations for the law 
school than is the Dean, but how often 
has the Bar come to his assistance? 
The report of the California survey 
committee to which I have referred 
silhouetted the problem when it said: 


The law schools in California, in 
common with the law schools through- 
out the United States, are suffering 
from financial starvation and have 
been from the time of their organiza- 
tion. Vast sums of money have been 
made available for education and re- 
search in medicine and in various sci- 
entific fields, but practically none has 
been provided for the education of the 
Bar or research into those problems of 
social and légal engineering with 
which the legal profession has a public 
duty to deal. 


The Survey report includes the fol- 
lowing statement by the Adviser to the 
Council of the Section of Legal Edu- 
cation of this Association: 


Without doubt, the inadequate and 
low salary scales which obtain in 85 
law schools have been harmful to the 
output of the schools. Nevertheless, 
the national accrediting agencies have 
done little about it. Each dean has 
been left to his own resources in deal- 
ing with the problem. The accrediting 
agencies should tackle the problem. 


__ I propose that we do so—not alone 
through support of the type which I 
have mentioned, but through other 
means as well, A fund of the type estab- 
lished by the medical and dental pro- 
fessions in support of their professional 
schools throughout the country offers 
a possible means of so doing. 

In 1948, as a result of efforts of the 
American Medical Association, the 
large medical schools of the country 
and various industrial enterprises, the 
National Fund for Medical Education 
was created to mobilize private finan- 
cial support for the nation’s eighty-two 
accredited medical schools. Last year 
the fund received $2,000,000 from 
business concerns and $1,000,000 from 
a matching grant of the Ford Founda- 
tion. Out of this fund a grant of $60 


per medical student was made to the 
medical schools of the country. 


In 1950 the medical profession estab. 
lished an additional instrumentality, 
the National Fund for Medical Edu- 
cation. It obtains funds almost entirely 
from contributions by members of the 
profession themselves. Its 1958 contri- 
butions exceeded one million dollars 
from over 44,000 doctor contributors, 
Doctors contributing are at liberty to 
earmark funds for their alma maters 
if they desire to do so, otherwise all 
funds are divided equally among the 
accredited schools. 


Approximately one year ago the 
dental profession created the Fund for 
Dental Education, which is designed 
to obtain support for dental schools 
from both outside sources and contri- 
butions by members of the profession. 


It is inconceivable to me that the 
members of the legal profession would 
be less interested in supporting pro- 
fessional education than would the 
members of the medical and dental 
professions. We should proceed with- 
out delay in the formulation and imple- 
mentation of a program to provide 
additional financial support for the law 
schools of the country. The interest of 
the public which we serve demands 
that we do so. The findings of the 
Survey of the Legal Profession demand 
that we do so. Our professional self- 
respect demands that we do so. 

May I conclude by reminding you 
that it is not by chance that legal edu- 
cation is the first responsibility of the 
profession. To a greater extent than 
any other agency or activity of the 
profession, the law schools determine 
the caliber of the lawyers who will 
compose the profession and the quality 
of service that they will render. They 
are entitled to the support and assist- 
ance of the remainder of the profession 
at all times. 

The three problems which I have 
mentioned today are problems of the 
profession as a whole. The solution of 
each will come through a common 
effort dictated by our common interest. 
In finding those solutions the legal 
profession will be recognizing once 
more its first responsibility. 
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BAR ACTIVITIES 








The Bar in Florida has been or- 
ganized since 1907 and was integrated 
as The Florida Bar in 1949 through an 
order of the state Supreme Court. The 
present membership is 7,300, with 
about 10° per cent being out-of-state 
residents. 

A decade ago executive, secretarial 
and editorial duties were the responsi- 
bility of a practicing attorney who 
handled the work from his law office in 
his spare time. Since March, 1954, ac- 
tivities have been coordinated by a 
full-time administrator. Paul B. Com- 
stock has been Executive Director since 
1957. He came to Florida from Wash- 
ington, D. C., where he was on the 
professional staff of the Operations Co- 
ordinating Board in President Eisen- 
hower’s executive offices. 

Assistant Director Robert C. Griffin 
is in charge of publications and media 
information and works with the Legal 
Institutes and the Public Relations 
Committees. Staff Counsel Marshall R. 
Cassedy supervises the disciplinary and 
professional ethics program. 

Headquarters offices are in the Su- 
preme Court Building in Tallahassee. 
Space requirements for expanding 
services made it necessary recently to 
rent adjacent offices for the grievance 
program and editorial department. The 
total space now in use includes three 
large rooms in the Court Building, ac- 
commodating the Executive Director’s 
office, clerical-filing room, and recep- 
tion-secretarial room. Five office rooms 
in the adjacent building are in use by 
the assistant director and staff counsel, 
with secretaries and editorial assistant. 

Approximately one third of the mem- 
bers of The Florida Bar reside and 
practice in the metropolitan Miami- 
Dade County area, which is at the op- 
posite end of the state from Tallahas- 
see, a distance of about 500 miles. 
Recently a small office has been leased 
in downtown Miami as a branch of the 
executive office, primarily to assist in 
the administration of the grievance 
program. 


Service to members is the primary 


raison d’étre of The Florida Bar. Top 
American Bar Association awards have 
recognized the programs for Florida 
lawyers as outstanding in the nation. 
Service to the Bench has been a 
consistent goal of The Florida Bar as 
evidenced by its cooperative procedures 
aiding in establishing the Judicial 
Council of Florida, and the passage of 
“Amendment Number One” which a 
few years ago provided for courts in 
Florida at the appellate level. Service 
to the public is also a paramount aim 
of The Florida Bar and has been em- 
phasized in legal institutes embracing 
peripheral fields of professional en- 
deavor. 

The Florida Bar early recognized its 
responsibility for continuing legal edu- 
cation—providing a program of life- 
long learning for the practitioner. 
While legal institutes in Florida have 
always been a continuing, well-estab- 
lished tradition, the past two years 
have brought major steps in its transi- 
tion from more or less casually planned 
legal institutes to a coordinated system 
of postgraduate legal education. A 
formal “basis of operation” has been 
established with the General Extension 
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Division of Florida, and thus with the 
entire system of higher education in 
the state. A comprehensive plan now 
being drawn for the immediate future 
calls for a full-time administrator of 
continuing legal education on the staff 
of The Florida Bar. The objective of 
the growing program is to provide pro- 
fessionally taught, practical postgrad- 
uate legal education courses complete 
with “take-home” texts, to the lawyers 
in all areas of the state. 

Of notable impact on the legal insti- 
tutes program during the past two 
years was the publication of a how-to- 
do-it brochure setting forth principles, 
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purposes and methods of conducting 
courses. Additional features included a 
listing of available speakers qualified 
to discuss the major phases of law and 
practice, and a section devised to 
streamline administrative details, in- 
cluding registration fees, costs and 
financing. 

A major goal during the past two 
years has been the establishment and 
expansion of the American Citizenship 
Lecture series as a continuing service 
to Florida high schools. 

After thorough planning steps had 
been taken, in cooperation with the 
State Department of Public Instruction, 
the American Citizenship Committee of 
The Florida Bar and active local bar 
associations arranged for attorneys to 
speak at high schools in each of the 
circuits. The lectures were delivered in 
more than half of the high schools in 
Florida. The program received com- 
mendation from the press, radio, tele- 
vision, school officials and parents, and 
a 1958 national award including a 
plaque and $1000 from the Freedom’s 
Foundation, Inc., Valley Forge, which 
adjudged the American Citizenship 
Program as the “outstanding commu- 
nity service program in the United 
States during the current year”. 

The expansion of the economy of the 
state causes attorneys in Florida to 
locate and re-locate more frequently 
than in many areas. More than 3,000 
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changes of address are made each year 
among the 7,300 lawyers in the state. 
A lawyer placement service has re- 
placed the sporadic efforts to assist 
members in finding suitable profes- 
sional connections, and to assist law 
firms in obtaining qualified lawyers. 
The service is designed primarily for 
members of The Florida Bar, but in 
special cases may be extended to out- 
of-state applicants who may be of spe- 
cial interest to Florida firms. High pri- 
ority is given to members returning to 
civilian life from active military serv- 
ice, and to physically disabled attor- 
neys. There is no charge either to ap- 
plicants or to firms seeking associates. 

Another service to lawyers which has 
received commendation is the provision 
of legal sheets. 
Drafted by experts on subjects for 
which the greatest demand has been 
expressed, the forms and work sheets 
are revised by a panel of specialists 
and distributed to each member of the 
Bar without charge. Subjects covered 
to date include corporations, convey- 
ancing, wills and partnerships. 

A project of major importance has 
been the training of leaders in the 
disciplinary work of the Bar. Recog- 
nizing that enforcement of high ethical 
standards and protection of lawyers 
wrongly accused must have the highest 
priority, The Florida Bar initiated a 
program of training for selected leaders 


forms and work 


in the administration of grievance 
problems. Over 350 counsel, referees 
and grievance committee members par. 
ticipated in a formal workshop on 
disciplinary procedures in May, 1958, 

Equally as important as any other 
activities have been the efforts ex. 
pended in the area of information and 
publications. Members of The Florida 
Bar are kept informed of every signifi- 
cant event by the machine system of 
addressing. Over a quarter of a million 
pieces of mail went out of the Tallahas- 
see office last year, and this included no 
commercial mailings or solicitations. 

The Florida Bar Journal, a slick 
publication with a two-color cover, is 
mailed monthly without charge to 
every attorney in the state. A 300-page 
directory supplement is published an- 
nually following election of officers and 
appointment of committees. The /our- 
nal was recently named outstanding 
among Florida professional magazines 
by a state magazine association contest 
panel, 

Other publications handled through 
the headquarters office consist of public 
service pamphlets and brochures which 
are periodically reviewed and revised; 
books on official rules of procedure 
and practice, judicial opinions, con- 
vention programs and publicity are 
issued regularly. 

Proceeding from the premise that 
public relations must be based upon 
public service accomplishment, the Bar 
has sought to improve public under- 
standing of the attorney’s valuable role 
in the processes of the law. Maximum 
use is made of personal appearances, 
pamphlets, press releases, an annual 
press award to journalists, radio tapes 
and television strips prepared at the 
direction of The Florida Bar, and a 
traveling display of publications. In 
1957 the Florida Public Relations As- 
sociation presented The Florida Bar its 
top award for “an association project 
contributing to public understanding 
and confidence in the association and 
its services’. 

The Florida Bar operates through its 
president, president-elect, and elected 
Board of Governors representing six- 
teen circuits in the state. Three Sec- 
tions now function within The Florida 
Bar—Real Property, Probate and Trust 
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Law, the Tax Section, and the Junior 
Bar Section. New sections for Family 
Law and Labor Law are in the plan- 
ning stage. 

Forty-nine standing committees are 
at the heart of work accomplished in 
The Florida Bar. 

Officials of The Florida Bar foresee 
a future as ambitious as the accom- 
plishments of the past. J. Lewis Hall, of 
Tallahassee, President of The Florida 


Bar, recently said: 


The magnificent, voluntary efforts of 
dedicated Florida lawyers who serve 
without pay and often without credit in 
Bar activities is the answer to present 
and future needs for service to the 


Bench, the Bar, and the Public. 
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Gerald C. Snyder, of Waukegan, 
was elected President of the Illinois 
State Bar Association by the Board 
of Governors at a meeting in Chicago 
on June 25. Mr. Snyder, formerly 
First Vice President-Elect, was chosen 
to succeed David J. A. Hayes, of 
Chicago, who was killed in a train- 
auto accident on June 17 while en 
route to view property for a client. 
Mr. Hayes would have become Presi- 
dent on July 1B 

President Snyder, a practicing at- 
torney for 31 years, was admitted to 
the Illinois Bar in 1927 after gradua- 
tion from the University of Illinois 
College of Law. He was the creator and 
until recently editor of the Illinois State 
Bar Association’s monthly publication 
lrial Briefs, published by the Section 
on Civil Practice and Procedure. Since 
June, 1956, he has served as chairman 
of the Illinois Supreme Court’s Com- 
mittee on Jury Instructions, at present 
engaged in a study of the Illinois jury 
-ystem and, particularly, the problem 
«ft jury instructions. 

Other officers named by the Board 


of Governors were Edward B. Love, 
of Monmouth, First Vice President; 
Owen Rall, of Chicago, Second Vice 
President; Mason Bull, of Morrison, 
Third Vice President; Samuel H. 
Young, of Chicago, Secretary. Charles 
G. Briggle, Jr., of Springfield, was re- 
appointed Treasurer. 


Harold M. 


Hayes 





The Annual Meeting of the Maine 
State Bar Association was held at 
Rockland, Maine, August 25-27. 

State Senator George W. Weeks, 
Chairman of the Judiciary Committee 
of the Legislature, gave a report on 
new legislation passed by the 99th 
Legislature. “Real Estate Titles” was 
the subject of a paper by Raymond 
E. Jensen, of Portland, and James L. 
Reid, of Augusta, delivered one on 
“The Law of Torts in Nuclear Cases”, 
each of which was followed by a panel 
discussion on the subject. 

George C. Doub, Chief of the Civil 
Division of the United States Depart- 
ment of Justice, delivered an address 
preceding the annual banquet. 

Fifty-year certificates were presented 
to Albert E. Anderson, of Portland; 
Harold I. Goss, of Augusta; Currier 
Holman, of Farmington; Elton H. 
Thompson, of Portland; and T. B. 
Walker, of Biddeford. 

Harold M. Hayes, of Dover-Foxcroft, 
was elected President of the Associa- 
tion: John P. Carey, of Bath, William 
B. Mahoney, of Portland, and Frank 
F. Harding, of Rockland, Vice Presi- 
dents. Sanford L. Fogg, of Augusta, 
was reelected Secretary-Treasurer. 
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Dr. Mauricio MacKenzie, of Bogota, 
Colombia, became President of the 
Inter-American Bar Association at its 
Eleventh Conference in Miami last 


Bar Activities 
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spring, where he presented an impor- 
tant paper on the subject of “Diplo- 
matic Asylum”. He attended this Con- 
ference as the President of the Acad- 
emia Colombiana de. Jurisprudencia 
(Colombian Academy of Jurispru- 
dence) and as a representative of 
Colombia, on its Executive Committee 
and Council. 

Dr. MacKenzie also attended the 
Annual Meeting of the American Bar 
Association and addressed an Assemb- 
ly session on August 26. 

—_——— -e—_ 


Joseph M. 


Larimer 





Grauman Marks 


Joseph M. Larimer, of Chicago, As- 
sistant Secretary of The Chicago Bar 
Association, was elected Chairman 
of the National Conference of Bar 
Secretaries in August in Miami Beach. 
He succeeeds John W. Shuart, of 
Topeka, Kansas, Executive Secretary 
of The Bar Association of the State of 
Kansas. 

The National Conference is com- 
posed of bar secretaries from the fifty 
states, the District of Columbia and 
thirty local bar groups. 

Other officers elected to serve for 
the coming year are Kenneth Harris, 
Oklahoma City, Oklahoma, Executive 
Secretary of the Oklahoma Bar As- 
sociation, Vice Chairman; and Mrs. 
Marian Brock, Akron, Ohio, Executive 
Secretary of the Akron Bar Associa- 
tion, Secretary-Treasurer. Henry H. 
Harned, of Frankfort, Kentucky, 
Secretary of the Kentucky State Bar 
Association, was elected a member 
of the organization’s governing council. 
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SECTION OF 
ADMINISTRATIVE LAW 

Earl W. Kintner, of Washington, 
D. C., was elected Chairman of the 
Section for the coming year at the 
annual meeting in Miami Beach on 
August 24 and 25. Mr. Kintner has 
served the Section previously as a 
member of the Council and as Vice 
Chairman. He has been President of 
the Federal Bar Association and was 
recently appointed Chairman of the 
Federal Trade Commission. 

Whitney R. Harris, of Dallas, Texas, 
was elected Vice Chairman. A member 
of the Council since 1957, Mr. Harris 
has been a major participant in and 
director of projects to improve ad- 
ministrative organization, procedure 
and practice. 

Elizabeth C. Smith, of Washington, 
D. C., who has been Secretary of the 
Section since 1956, was re-elected to 
that position. Miss Smith is a member 
of the Bar of Oklahoma and is a hear- 
ing examiner with the Federal Com- 
munications Commission. 

Elected for three-year terms on the 
Council were Donald C. Beelar, Chair- 
man of the Section in 1957; Raoul 
Berger, former Chairman of the Com- 
mittee on Agency Rule Making; Valen- 
tine B. Deale, former Vice Chairman 
of the National Committee; and Frank 
E. Cooper, Professor of Law at the 
University of Michigan. Counts John- 
son, of Tampa, Florida, was elected to 
the one-year term. Mr. Johnson was 
Chairman of the Annual Meeting Com- 
mittee for the Miami Beach sessions. 


The text of resolutions proposed by 
the Section and adopted by the House 
of Delegates appears elsewhere in this 
issue. One of the principal resolutions 
calls for re-establishment on a perma- 
nent basis of the President’s Confer- 
ence on Administrative Procedure. 

The annual meeting was capped by 
a spontaneous standing ovation for 
Retiring Chairman John B. Gage in 
honor of his tireless service and de- 
votion. 


Jerrold G. 


Van Cise 


Sanderson 


SECTION OF 
ANTITRUST LAW 


Three new developments highlighted 
the Miami meetings of the Section. 
First, every member of the Section who 
had applied for a committee assign- 
ment was offered membership on one 
of the Section’s existing or newly cre- 
ated committees. Second, the custom- 
ary two half-day sessions and luncheon 
were expanded to include individual 
committee meetings and an additional 
Section session devoted to current anti- 
trust developments. Third, the previous 
Chairmen of the Section were honored 
at the luncheon by the presentation to 
each of a beautiful plaque expressing 
the appreciation of the Section for 
their pioneering services. 

The opening session on Monday 
afternoon, August 24, was featured by 
a report on “Developments in the 
Section” by Chairman Hubert Hickam; 
an address on “Developments in the 
Courts and the Federal Trade Com- 
mission” by Professor S. Chesterfield 
Oppenheim; an address on “Develop- 
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ments in Congress” by Marcus A. 
Hollabaugh; the announcement of 
committee appointments for the com- 
ing year; and the election of Jerrold 

. Van Cise, as Chairman, Francis R. 
Kirkham, as Vice Chairman and H. 
Thomas Austern, Robert A. Bicks, Earl 
W. Kintner and Jack I. Levy, as new 
members of the Council. 


The morning session on Tuesday, 
August 25, dealt with permissible re- 
strictions on competition. Four papers 
on this subject were read as follows: 
“Protecting the Purchaser of a Going 
Concern”, by Robert H. Bork; “Pre- 
venting Competition by a Former Em- 
ployee”, by Professor Harlan M. Blake; 
“Providing for Orderly Marketing of 
Goods”, by Stanley D. Robinson; and 
“Restrictions Normally and Reason- 
ably within the Patentee’s Pecuniary 
Reward”, by Laurence I. Wood. The 
Section luncheon iramediately followed 
at which plaques of appreciation 
were presented to the previous Section 
chairmen and an amusing talk on “The 
Honorable Richard K. Billingsley” was 
given by Dillon Anderson. Thereafter 
the afternoon session was devoted to 
an informal “workshop” or panel dis- 
cussion by Professor Milton Handler, 
H. Thomas Austern and Breck P. Mc- 
Allister, of questions submitted by 
members of the Section on current vital 
problems facing the antitrust Bar. 

The next day the Section also con- 
tributed a speaker to a symposium 
conducted by the Patent, Trademark 
and Copyright Section on patent pro- 
visions in antitrust consent decrees. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


The Section’s programs at the annual 
meeting in Bal Harbour/Miami Beach 
were received by large and enthusi- 
astic audiences. The Section’s Commit- 
tee on Savings and Loan Associations, 
under the chairmanship of David A. 
Bridewell, of Chicago, held five meet- 
ings at which the current problems of 
savings and loan associations were con- 
sidered and Federal Home Loan Bank 
Board regulation and supervision were 
discussed. In addition, Thomas H. 


Creighton, Jr., and T. Bert King, both 












of Washington, D. C., respectively dis- 
cussed 1959 legislation affecting sav- 
ings and loan associations and 1959 
legislation affecting mortgage lending 
and real estate. 


“Dangers Under Recent Federal Tax 
Lien Decisions—The Urgent Need To 
Enact Pending Legislation To Protect 
Third Parties” was the subject of a 
panel discussion in which Laurens 
Williams, John J. Creedon, David A. 
Bridewell, Alexander M. Heron, Ken- 
neth M. Johnson, R. Emmett Kerrigan, 
Earl Q. Kullman, Harry K. Mansfield, 
William T. Plumb, Jr., and Daniel S. 
Wentworth participated. A transcript 
of the discussion will appear in an 
early issue of The Business Lawyer, 
the Section’s 300-page quarterly pub- 
lication which all members of the Sec- 
tion receive without charge as one of 
the benefits of Section membership. 


Two panel discussions of especial in- 
terest and importance were sponsored 
by the Section’s Committee on Federal 
Regulation of Securities under the 
chairmanship of Arthur H. Dean and 
by the Section’s Committee on Cor- 
porate Law Departments under the 
chairmanship of Leon E. Hickman. 
Discussing the developments in federal 
regulation of securities were Allen E. 
Throop on “Developments in Rule 
133”; Ralph H. Demmler on “Inherent 
Problems in Brochures and Pre-Filing 
Publicity”; Graham Sterling and Ralph 
C, Williams on “Warrants and Con- 
vertible Securities in Private Place- 
ments”; Thomas A. Halleran on the 
“Impact of Section 16(b) on Stock 
Options”; and Vincent L. Broderick 
on “The Implications of Securities Ex- 
change Commission vs. Insurance Se- 
curities, Inc.” Discussing the role of 
the corporation in public affairs were 
William T, Gossett, Vice President and 
General Counsel of Ford Motor Com- 
pany; Leland Hazard, Professor of In- 
dustrial Administration and Law at 
Carnegie Institute of Technology; 
Harold C. Lumb, General Counsel of 
Republic Steel Corporation: and Laur- 
ence I. Wood, Labor and Government 
Relations Counsel of General Electric 
Company. 

The afternoon and dinner meetings 
of the Section’s Division of Food. Druz 
and Cosmetic Law, under the chair- 


George D. 
Gibson 


manship of Charles Wesley Dunn, with 
Michael F. Markel, of Washington, 
D. C., presiding, were notable not only 
for the discussions of the various acts 
with which the Division is concerned 
and for the papers on the 1958 Food 
Additives Amendment and the pro- 
posed Color Additive Amendment but 
also for the address by LeRoy E. 
Burney, Surgeon General of United 
States Public Health Service, on “Hu- 
man Biological Drugs and Basic Drug 
Research”. 


Following the Section luncheon, the 
Section held its annual business meet- 
ing at which officers and council mem- 
bers were elected pursuant to amended 
by-laws. The officers for the current 
year are: George D. Gibson, Richmond, 
Virginia, Chairman; Willard P. Scott, 
New York City, Chairman-Elect; Sam- 
uel B. Stewart, San Francisco, Vice 
Chairman; Leonard D. Adkins, New 
York City, Secretary; and George C. 
Seward, New York City, Section Dele- 
gate to the House of Delegates. The 
new council members are: Bryce M. 
Fisher, Cedar Rapids, for the term end- 
ing 1961; Eugene J. Conroy, Newark, 
for the term ending 1962; David A. 
Bridewell, Chicago, James A. Farmer, 
New York City, and Leon E. Hickman, 
Pittsburgh, for terms ending 1963. 


Following the elections, Charles W. 
Steadman, a member of the Section’s 
Council, introduced Dr. Raymond J. 
Saulnier, Chairman of President Eisen- 
hower’s Council of Economic Advisers. 
Dr. Saulnier both charmed and edified 
his audience in speaking on the subject 
of “Achieving Price Stability as a 
Basis for Economic Growth in a Free 
Society”. A transcript of the speech 
will appear in the November issue of 
The Business Lawyer. 


The Section’s program concluded 
with a panel discussion on the “Scien- 
tific Breakthroughs” now occurring 


. 
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and the resulting changes in our econ- 
omy, institutions and human relation- 
ships likely to be brought about during 
the next decade. With Herbert F. 
Sturdy, Los Angeles, as Moderator, 
General Bernard Schriever discussed 


‘ the military viewpoint of this vital 


topic, Dr. Homer Joseph Stewart, the 
civilian viewpoint, and Dr. Burton F. 
Miller, the private industry viewpoint. 


Rufus 


King 





Naché 


SECTION OF 
CRIMINAL LAW 


The Section’s programs at Miami 
were well received and will be made 
available to members in the usual 
published form. Governor Michael V. 
DiSalle, of Ohio, State’s Attorney Rich- 
ard Gerstein, Dade County, Florida, 
and Professor Thorsten Sellin succeeded 
in bringing together most of the princi- 
pal arguments for and against capital 
punishment; Erwin D. Canham, of the 
U. S. Chamber of Commerce, Morris 
Glushien, of the ILGWU, and Professor 
Paul R. Hays, of Columbia Law School, 
presented a broad look at the problem 
of labor racketeering; and the panel- 
ists on modern trends in the criminal 
law (Assistant Attorney General 
George Doub, Judge Thomas McBride 
of the Pennsylvania Supreme Court, 
and General George Hickman, Jr., the 
Judge Advocate General of the Army) 
covered interesting developments such 
as the evolution of dual jurisdiction, 
changes in attitudes towards sentenc- 
ing, and the fluid balance between the 
powers of law enforcement agencies 
and the rights of individual citizens. 


The Section will repeat its program 
of some years ago on wiretapping and 
electronic surveillance, at the Memphis 
Regional Meeting in November. Sam 
Dash, of Philadelphia, will lead a panel 
discussion, and plans are being made 
to have a full display and demonstra- 
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tion of various devices commonly used 
to “tap” phones and “bug” premises 
under observation. — 

Rufus King, of Washington, D.C., 
was re-elected Chairman of the Section. 

All of the committees are being con- 
tinued with the addition of a new one, 
on capital punishment, under the chair- 
manship of J. Francis Coakley, Oak- 
land, California. Members interested 
in serving on committees are urged to 
write the secretary, General Charles L. 
Decker, 4200 Cathedral Avenue, N.W., 
Washington 16, D. C. 

The Section hopes to increase its 
membership and to broaden participa- 
tion in its work during the coming 
year, particularly by persuading more 
lawyers who are absorbed in other 
“bread and butter” Section work to 
join (at the modest rate of $2.00) as 
a pro bono publico contribution, and 
by improving its liaison with the 
Junior Bar Conference. In this connec- 
tion, a new organization, The National 
Association of Defense Attorneys, 
promises to bring more lawyers who 
are active in the defense of criminal 
defendants into the Section’s program; 
its president, Charles Bellows, of Chi- 
cago, will serve during the coming 
year on the Section’s council. 


Clarence 


Kolwyck 
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SECTION OF 
FAMILY LAW 


The infant Section of Family Law 
(the Association’s eighteenth and latest 
created) celebrated its first birthday at 
the Sea View Hotel in Miami Beach 
with Section Chairman Godfrey L. 
Munter and Vice Chairman Paul W. 
Alexander presiding. Judge Munter is 
presiding Judge of the Domestic Rela- 
tions Branch of the Municipal Court 
for the District of Columbia and was 
formerly Chairman of the Special 
Committee To Investigate the Advis- 
ability of a Section of Family Law. 
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Judge Alexander of the Family Court 
of Toledo was the original chairman 
of the Special Committee on Family 
Law, created in 1948. 


The constant attendance and enthusi- 
astic participation of more than one 
fourth of the Section’s membership 
clearly demonstrated the wisdom of 
creating the Section. Practically all the 
committee chairmen were present with 
reports, including exactly one half of 
the twenty-six members of the Commit- 
tee on Matrimonial Actions. 


General sessions were conducted 
morning, afternoon and evening, from 
Monday afternoon through Wednesday 
afternoon, except for Assembly con- 
flicts. All were attended with unflag- 
ging interest, not excepting the evening 
session. Among the subjects discussed 
were “The Judge’s Viewpoint on 
Domestic Relations Practice”—speak- 
ers: Marshall C. Wiseheart, Presiding 
Judge, and William A. Herin, both of 
the Circuit Court of Dade County, 
Florida; “Practical Aspects of Matri- 
monial Litigation”—speakers: Aaron 
L. Tilton on “Separation Agreements”, 
Mrs. Elizabeth S. Freret on “Tax Prob- 
lems and Liabilities’, and M. Jay 
Berliner on “Validity of Foreign Di- 
vorce Decrees”; “Approaches to Fam- 
ily Problems”—speakers (all of Nash- 
ville, Tennessee): Benson Trimble, 
Judge, Family Court, on “The Court”, 
Earl A. McNabb, Attorney, on “The 
Lawyer” and William F. Moynihan, 
Director Family and Child Service, on 
“The Social Worker”; “The Lawyer 
and the Psychiatrist in Family Cases” 
—speaker: Dr. Robert C. Foster, Di- 
rector, Marriage Counseling Service 
and Training Program, Menninger 
Foundation; “Should the Courts Con- 
tinue To Recognize Common Law Mar- 
riages?”—speaker: Morris Ploscowe, 
Chairman of the Section’s Committee 
on Marriage Law; “Juvenile Court 
Problems and Procedures”—speakers: 
Orman W. Ketchum and O. D. Howell, 
Jr., judges respectively of the Juvenile 
Courts of the District of Columbia and 
Tampa, Florida. 

A highlight of the meeting was an 
entertaining luncheon address by Cap- 
tain William C. Mott, Deputy Judge 
Advocate General of the United States 
Navy, on the subject, “The Armed 


Services and Family Law”. Captain 
Mott pointed out that fully one half 
the disciplinary problems encountered 
by the Navy stem from family discord, 
President Malone visited one of the 
sessions and voiced his enthusiastic 
support for the work of the Section, 
The members in attendance were grati- 
fyingly surprised by a spontaneous re. 
ception tendered by Stanton L. Ehriich, 
of the Chicago Bar. 


At the concluding business session, 
Judge Munter stated that because of 
his increased judicial load he would be 
unable to continue as Chairman. Clar- 
ence Kolwyck, of the Chattanooga Bar, 
was elected as his successor. Mr. 
Kolwyck had previously served on the 
Special Committee on Family Law 
throughout the ten years of its exist- 
ence and was chairman during the two 
years prior to its merger into the Sec- 
tion of Family Law. The other officers 
for the ensuing year are: Paul W. 
Alexander, Vice Chairman; John S. 
Bradway, Secretary; Godfrey L. Munt- 
er, Section Delegate to the House of 
Delegates. Council members are: Morris 
N. Hartman, David H. Jacobs. Sol 
Morton Isaac, Una Rita Morris, Louis 
H. Burke, Neva B. Talley, William M. 
Wherry and Dorothy Young. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


At the annual meeting of the Section 
in Miami Beach, J. Wesley McWilliams, 
of Philadelphia, was elected Chairman 
of the Section to succeed Homer G. 
Angelo, of San Francisco. Eugene D. 
Bennett, of San Francisco, was elected 
First Vice Chairman. Harry A. Inman, 
of Washington, was re-elected Secre- 
tary. Lyman M. Tondel, Jr., of New 
York, continues as Section Delegate. 
Wilder Lucas, of St. Louis, was elected 
Vice Chairman of the International 
Organizations Division. Harry LeRoy 
Jones, of Washington, and Edward D. 
Re were re-elected Vice Chairmen for 
the International Law and the Com- 
parative Law divisions, respectively. 
Vacancies on the Council for terms 
ending in 1963 were filled by election 
of Wilder Lucas, of St. Louis, David 
M. Gooder, of Chicago, and Victor C. 
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Folsom, now of Boston. Paul Carring- 
ton, of Dallas, Chairman of the Nomi- 
nating Committee, made a detailed re- 
port of his Committee’s views as to 
each of the nominations made, all of 
which were accepted by the Section. 

An outstanding event of the Section 
Meeting in Miami Beach was the sym- 
posium on “The Trial of an Inter- 
national Lawsuit” unaer the Chairman- 
ship of Harry LeRoy Jones, held on 
August 25 at the Deauville Hotel. 
Under “Pretrial and Trial Techniques 
in International Litigation”, Henry N. 
Longley, of New York, discussed serv- 
ing process, subpoenas and other docu- 
ments in foreign territory, Jerome 
Doyle, of New York, spoke on taking 
evidence by deposition and _ letters 
rogatory and obtaining documents in 
foreign territory, John C. McKenzie, 
of Chicago, spoke on proof of foreign 
law and Joseph T. Arenson, of New 
York, spoke on international proce- 
dural problems in administration of 
estates and trusts. Philip W. Amram, 
of Washington, made a report on the 
work of the Coinmission and Advisory 
Committee on International Rules of 
Judicial Procedure. The program was 
well received and it was suggested that 
it serve as a format for future similar 
programs for presentation by the Sec- 
tion during regional meetings of the 
\merican Bar Association. 

At the annual breakfast meeting held 
jointly with the American Foreign Law 
\ssociation, Benjamin Busch, of New 
York, spoke on recent developments in 
the proof of foreign law. At the annual 
luncheon, Sir Kenneth Diplock, Justice 
of the High Court of England, was the 
speaker. During his talk he discussed 
ihe organization of the British Institute 
of International and Comparative Law 
which was formed as a merger of the 
Grotius Society and the Society of 
Comparative Legislation and Inter- 


national Law. Mr. Justice Diplock is 
Chairman of the Comparative Law 
Division and another guest of the 
American Bar Association Meeting in 
Miami Beach, Sir Seymour Karmin- 
sky, Justice of the High Court, is Chair- 
man of the Private International Law 
Division. Lord Shawcross is Chairman 
of the Public International Division 
and Lord Denning is Chairman of the 
Council of Management of this In- 
stitute. 

The Section Bulletin for July carried 
a number of reports or references to 
reports of various committees. Other 
Section committees presented reports 
to the Council and the Section at the 
Annual Meeting. The Committee on 
Law of Outer Space detailed its studies 
to date and proposed two resolutions 
which the Section voted to recommend 
to the House of Delegates where they 
were adopted. The committee’s report 
was presented by its chairman, David 
F. Maxwell, of Philadelphia, and 
among the several members of the 
committee who spoke at the Section 
meeting on the report were Professor 
Leon Lipson, of Yale, Admiral Chester 
Ward, Judge Advocate General of the 
U. S. Navy, John A. Johnson, Counsel 
to NASA, and Andrew Haley. 


Other committee reports discussed 
at the Section meeting dealt with inter- 
national trade and investment, possible 
American Bar Association status as 
observer to the United Nations, inter- 
national control of atomic energy, 
international unification of private law. 
The Section adopted a resolution in 
favor of the printing, under arrange- 
ments to be approved by the American 
Bar Association, of the report of the 
Special Committee on the Self-Judging 
Aspect of the United States’ Domestic 
Jurisdiction Reservation to Adherence 
to the International Court of Justice. 
This report covers the Committee’s 
extensive research on these topics: 
international tribunals prior to the 
International Court of Justice and the 
extent of American participation there- 
in, the United States’ adherence to the 
International Court of Justice, the 
reservations to such adherence by the 
United States and other nations, a re- 
view of the work, membership and 
other matters concerning the Inter- 
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national Court of Justice, the nature of 
disputes which fall “within the domes- 
tic jurisdiction”, the meaning of 
“domestic jurisdiction”, the reasons 
for and against withdrawing or modi- 
fying the self-judging aspect of the 
domestic jurisdiction reservation and 
the possibilities now open to the United 
States with respect to the domestic 
jurisdiction reservation. 

The Section adopted a resolution for 
recommendation to the House of Dele- 
gates dealing with the question of Tibet. 
The resolution was similar to one of- 
fered by a group of members to the 
Assembly. The resolution referred to 
the results of an investigation reported 
by the International Commission of 
Jurists and urged an investigation of 
the acts of the Peoples Republic of 
China affecting the fundamental hu- 
man rights cf the people of Tibet. The 
Assembly and the House of Delegates 
adopted the resolution. 


SECTION OF 
LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 


The Section of Legal Education and 
Admissions to the Bar held its sixty- 
seventh annual meeting at Miami 
Beach, following a two-day meeting of 
the Council of the Section. As has been 
customary in recent years, the Section 
meets jointly with the National Con- 
ference of Bar Examiners since so 
many matters of interest to one group 
are likewise of interest to the other. 

The first day’s sessions were con- 
ducted by the National Conference 
under the chairmanship of Fred Mock 
and related to the use of services by 
the Bar Examination Service Commit- 
tee, and questions as to what consti- 
tutes the practice of law for reciprocal 
admissions to the Bar of other juris- 
dictions. Among the speakers on the 
first subject were: John T. DeGraff, of 
New York, Judge Thomas S. Dawson, 
of Kentucky, Edward S, Hemphill, of 
Florida, Bradford H. Hutchins, of 


Maine, and Muriel Mawer, of Wash- 
ington. The second discussion, on 
reciprocal admissions, was moderated 
by John A. Eckler, of Ohio, and the 
panel members were John P. Bracken, 
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of Pennsylvania, and Elton B. Hunt, of 
Oklahoma. The following day, Tues- 
day, was devoted to an excellent paper 
delivered by Len Young Smith, of 
Chicago, about grading and regrading 
bar examination papers, which title 
Mr. Smith characterized as, “The dull- 
est of the entire American Bar con- 
vention program”. However, the sub- 
stance of his talk completely belied 
this characterization. This was fol- 
lowed by a panel discussion on the 
history and current status of the Rec- 
ommended Code of Minimum Stand- 
ards for Bar Examiners which is now 
being presented to jurisdictions 
throughout the country for considera- 
tion. This panel, moderated by Samuel 
J. Kanner, of Florida, included Robert 
A. Sprecher, of Chicago, and Peter H. 
Holme, Jr., of Denver. 


At the luncheon meeting the two 
groups were treated to a vigorous, 
colorful and hard hitting talk by Emile 
Zola Berman, of New York, on the 
subject of the high calling of a career 
in advocacy, and the need for greater 
emphasis on this essential element of 
our profession by the law schools. 


The afternoon meeting was devoted 
to a panel on pre-legal education and 
was moderated by Dean James A. 
Burnes, of the University of Miami 
School of Law. It featured Sam 
Thurman, of Stanford, and Theodore 
H. Husted, of Pennsylvania Law 
School. This was followed by a panel 
on the problems of the working student 
in the full time law school moderated 
by John M. Allison, of Florida, former 
Chairman of the Section of Legal Edu- 
cation. The panel members were: Sharp 
Whitmore, of California, and Dean 
Joseph T. Tinnelly, of St. John’s Uni- 
versity School of Law. 

At the business meeting, following 
this last panel, Peter H. Holme, Jr., of 
Denver, was elected Chairman of the 
Section, Dean F. D. G. Ribble, of the 
University of Virginia School of Law, 
was elected Vice Chairman, Shelden D. 
Elliott was re-elected Secretary and 
Harold A. Black, of Los Angeles, was 
elected to the Council to fill the vacancy 
caused by Dean Ribble’s elevation to 
the Vice Chairmanship. George A. 
Spiegelberg, of New York, and Len 
Young Smith, of Chicago, were elected 
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to new terms on the Council. 

The subjects which were discussed 
at the two-day Council meetings prior 
to the Section meeting illustrate the 
wide range and importance to the pro- 
fession of the activities of this Section. 
The primary work of the Section, of 
course, relates to the accrediting and 
reinspection of the law schools of the 
United States. Up for full approval 
was the Law School of Suffolk Univer- 
sity, and Duquesne University was an 
applicant for provisional approval. In 
addition to these, detailed inspection 
reports on some twenty-seven law 
schools were discussed and considered. 
These reinspections have been con- 
ducted in accordance with a directive 
of the Board of Governors in 1956, 
calling for periodic re-examination of 
all approved law schools. In the fiscal 
year of 1957 twenty-seven schools were 
inspected, twenty-five in 1958 and 
twenty-four in 1959. Some thirty-six 
inspections remain to be done and it 
is hoped these can be completed by the 
Washington meeting in 1960. 

In addition, reports were received 
on the policing questionnaires which 
are sent annually to all law schools, 
and on the Annual Review of Legal 
Education which is published by the 
Section. 

Another major program of the Sec- 
tion is the one to secure the adoption 
by all fifty states and the District of 
Columbia of the Code of Recommended 
Standards for Bar Examiners. This 
Code has been considered now by 
twelve jurisdictions and is making 
substantial progress in most of these. 
Others will be asked to consider it 
during the coming year. 

Reports were also received on the 
problems of the working student in 
the full-time law school, improvement 
of pre-legal educational preparation 
with particular emphasis on higher 





standards of training in the use of the 
English language, a skill which all jaw. 
yers should have. This project includes 
a program to add to the law school 
aptitude test an additional category 
designed to enable the law schools’ 
Boards of Admissions to appraise the 
skill of the law school candidates in 
the use of English. The problems of 
law school libraries were also discussed 
and work is going forward in this field 
to improve the relationship between 
university and law school librarians in 
those cases where problems exist. 


A report was made on the University 
of Michigan conference of June, 1959, 
by Homer Crotty, retiring Chairman. 
In addition to these matters there were 
appearances before the Council of rep- 
resentatives of two law schools which 
have been having particular problems. 


Finally was discussed the commence- 
ment of a major new program designed 
to study the scholarship needs of law 
schools and the development of means 
to solve the financial problems which 
prevent many qualified potential law 
students from obtaining a legal edu- 
cation. A further report on this will be 
made at the Midyear Meeting before 
the House of Delegates. 


The Council meetings closed with a 
tribute to the devoted and outstanding 
service to the cause of legal education 
and to the legal profession rendered by 
the retiring Chairman, Homer Crotty. 


SECTION OF 
MUNICIPAL LAW 


The Section of Municipal Law com- 
pleted a most successful annual meet- 
ing at the Beau Rivage Hotel in Miami 
Beach on August 26. The reports of 
committees were of more than usual 
importance. Particular emphasis was 
given to a comprehensive report of the 
Committee on Condemnation which 
included a brief of all recent cases on 
the subject. It was determined that 
sufficient copies of this report should 
be printed in order to supply all city 
attorneys with a copy. The editor of 
the Section publication was instructed 
to print copies of other reports in the 
newsletter. 

Perhaps the most interesting sessic” 
was the panel discussion of the M'!- 
waukee case involving personal servive 
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of notice of hearing on special assess- 
ments. The ramifications and difficul- 
ties which resulted from a strict appli- 
cation of this rule were brought out. 
It was unanimously agreed that the 
matter should be again brought before 
the United States Supreme Court for 
clarification. 

The Section unanimously approved 
the recommendation of the Investment 
Bankers Association that legal opinions 
on bonds should be printed on the 
reverse side and the matter was referred 
to a committee for implementation 
during the coming year. 

Another important development was 
the creation of a committee to cooper- 
ate with the Junior Bar Conference. 
The chairman was also instructed to 
appoint a representative to the special 
committee for corporate lawyers which 
President Randall is creating. William 
Tempest, the Secretary of the Section, 
was appointed, 

Charles B. Howard, of Minneapolis, 
was re-elected Chairman of the Section. 


SECTION OF 
REAL PROPERTY, 
PROBATE AND TRUST LAW 


At the Association’s Annual Meeting 
in Miami there were three general 
meetings of the Section of Real Prop- 
erty, Probate and Trust Law. These 
were held in the Gaucho Room of the 
Americana—the headquarters’ hotel. 
Programs previously announced were 
presided over by the respective division 
directors of the Section, Paul Basye, 
of Burlingame, California (Real Prop- 
erty), J. Pennington Straus, of Phila- 
delphia, Pennsylvania (Probate) and 
Carl F. Schipper, Jr., of Boston, Massa- 
chusetts (Trust Law). Each was ex- 
ceptionally well attended. 


Executive sessions of the Council of 
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the Section were held on Saturday, 
August 22 and on Wednesday, August 
26. On Sunday, August 23, the Council 
met with chairmen of many of the 
Section’s committees to discuss the 
work of the committees and to receive 
suggestions from the several chairmen. 
After the last Council meeting the 
officers of the Section met informally 
and the selection of committee chair- 
men and members for the ensuing year 
was virtually completed. 


At the annual dinner, held in the 
Pompeii Room of the Eden Roc Hotel, 
members enjoyed dancing and a floor 
show. Attorney General William P. 
Rogers and his charming wife were 
present at the reception which pre- 
ceded the dinner. 


The business mecting of the Section 
preceded Tuesday’s afternoon program. 
The following new officers were elected: 


Chairman—Daniel M. Schuyler, 
Chicago, Illinois; Vice Chairman— 
Carl F. Schipper, Jr., Boston, Massa- 
chusetts; Director, Real Property Divi- 
sion—A. B. Wolfe, Boston, Massachu- 
setts; Director, Probate Division— 
Edward B. Winn, Dallas, Texas; and 
Director, Trust Division—Harrison F. 


Durand, New York, New York. 


Joseph Trachtman, past Chairman of 
the Section, resigned as Section Dele- 
gate to the House of Delegates, and 
J. Stanley Mullin, retiring Chairman, 
was appointed by the Council to serve 
in Mr. Trachtman’s place. 


Daniel M. Schuyler, newly elected 
Chairman of the Section, after thank- 
ing Mr. Mullin and the other retiring 
officers of the Section for leaving its 
affairs in splendid shape, expressed the 
hope that during 1959-60 the Section 
membership (now 5736) would be in- 
creased and that communications with 
the membership might be even more 
extensive than in the past. 
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SECTION OF 
TAXATION 


Under the leadership of Chairman 
Lee I. Park, of Washington, D. C., the 
Annual Meeting of the Section of Tax- 
ation (which has now reached a mem- 
bership of over 7000), was held in 
Miami Beach, August 20 through 25. 

After the meetings of the officers and 
Council on August 20, and of the 
Council and Committee Chairmen on 
August 21, three days were devoted 
primarily to committee reports and 
proposed legislation. The printed an- 
nual program, in addition to detailing 
the proposed legislative recommenda- 
tions and summarizing other commit- 
tee activities, contained digests of im- 
portant new cases, rulings and regula- 
tions in the field of taxation. 

Twenty-four recommendations for 
legislation, proposed by committees of 
the Section, were adopted by the Sec- 
tion and received the approval of the 
House of Delegates. These legislative 
recommendations will be transmitted 
to the appropriate committees of Con- 
gress during the next session. 

The Section took note of the untime- 
ly death of Allan H. W. Higgins, a 
past Chairman of the Section, and 
adopted a special resolution in his 
memory. 

At a luncheon session on Saturday, 
August 22, an address was delivered by 
John Sparkman, United States Sen- 
ator from Alabama, on “The Problems 
of Multistate Taxation of Interstate 
Commerce Income”. At a luncheon ses- 
sion the following day, Dana Latham, 
Commissioner of Internal Revenue, 
spoke on “Current 
Problems of 


Administrative 
the Internal Revenue 
Service”. 

At one of the business sessions Arch 
M. Cantrall, Chief Counsel of the In- 
ternal Revenue Service, informally 
addressed the Section with respect to 
current developments relating to the 
operation of the Chief Counsel’s office. 
Mr. Cantrall’s remarks will be pub- 
lished in the next issue of the Section 
Bulletin. 


On the afternoon of August 23, the 


Section of Taxation co-sponsored a 
panel discussion of the law relative to 
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Federal Tax Liens. Participants were 
members of the Association’s Special 
Committee on Federal Liens, of which 
Laurens Williams, of the Section, is 
chairman. Representing the Section 
were William T. Plumb, Jr., and Harry 
K. Mansfield. The principal subject of 
discussion was the proposed legisla- 
tion, approved by the House of Dele- 
gates in February and now pending in 
Congress as H.R. 7914, 7915 and 8406, 
and S. 2305, which would make com- 
prehensive revision of the law of fed- 
eral liens. 


A technical session was held on the 
morning of August 25 on “Tax Prob- 
lems of Real Estate Developers”. The 
program was introduced by Francis W. 


Sams, of Miami. The panel members 
were: Charles B. Kniskern, Jr., of 
Miami, John J. Trenam, of Tampa, and 
William A. Hamilton, of Jacksonville. 

A special session on state and local 
taxes was held during the afternoon 
of August 25. Allen H. Gardner, of 
Washington, D. C., presided. The sub- 
ject discussed was: “State Taxation of 
Interstate Commerce’’. There were 
(1) “The Supreme 
Court Decisions in the Northwestern 
and Stockham Cases: Their Rationale, 
Significance, and Resulting Problems” 
—Ben J. Johnson, who, as Deputy 


three speeches: 


Assistant Attorney General, argued the 
Stockham case for Georgia; (2) “The 
Case for the Uniform Division of In- 
come for Tax Purposes Act and an 
Alternative Federal Statute”—William 
J. Pierce, Professor of Law, University 
of Michigan, who drafted the proposed 
Uniform Act; and (3) “Objections to 
the Uniform Act Formula with Sugges- 
tions for Appropriate Legislation”— 
John Dane, Jr., Boston, Massachusetts, 
former Chairman, Massachusetts State 
Tax Commission. The speakers were 
then interrogated by a panel of cross- 


examiners composed of six sub-com- 
mittee chairmen. 

The Section elected the following 
officers for the current year: William 
R. Spofford, of Philadelphia, Chair- 
man; Randolph W. Thrower, of At- 
lanta, Vice Chairman; and Hover T. 
Lentz, of Denver, Secretary. 

The following were elected as Coun- 
cil members for three-year terms: 
William M. Emery, of Chicago; R. N. 
Gresham, of San Antonio; and Sey- 
mour S. Mintz, of Washington, D. C. 
David W. Richmond, of Washington, 
D. C., continues as Section Delegate to 
the House of Delegates. 


’ 


Stephen S. 
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SECTION OF 
JUDICIAL ADMINISTRATION 


The Section’s programs, both social 
and business, at the Annual Meeting in 
Miami Beach were popular. They re- 
flected the careful preparations of 
Chairman Niles, his officers and the 
committee chairmen who prepared the 
panel discussions. 

Highlights were Mr. Justice Potter 
Stewart’s first public speech since ap- 
pointment to the U. S. Supreme Court, 
given at the Annual Dinner in Honor 
of the Judiciary; a spirited and in- 
formed discussion of impartial medical 
testimony plans; an ably presented an- 
alysis of the use of pretrial in state 
courts; and an encouraging report on 
significant judicial reforms acted upon 
during the past legislative sessions in 
Connecticut, Iowa, Kansas and New 
York. 

A valuable addition to the program 
and to the entire meeting was provided 
by the presence of a distinguished and 
stimulating team of English judges, 
masters, barristers and court officials 
who presented a discussion of the use 
of interlocutory procedures in the Eng- 
lish courts and who were guests of 
honor at the Section’s Annual Lunch- 
eon for Judges. 
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The Section also participated in the 
successful and well attended Law and 
Laymen Conference on Traffic Courts, 
held under the leadership of Mr. Jus. 
tice Tom C. Clark; and jointly spon. 
sored a luncheon meeting on Legal 
Aid and Public Defenders. 

The pleasure of the meeting was 
marred by the death, in Miami Beach, 
of Judge James Alger Fee, designated 
to be the next Chairman. Judge Fee 
participated vigorously and effectively 
in the planning and execution of the 
Section’s programs until stricken by a 
heart attack. 

The first order of business at the 
Section’s business session on Thurs- 
day, August 27, was the adoption of 
the following resolution in memory of 


Judge Fee: 


In the silence of Tuesday night the 
hand of his Heavenly Father reached 
into our midst and took from this ses- 
sion of the American Bar Association 
one of America’s most eminent jurists, 
the Honorable James Alger Fee. For 
many years Judge Fee had viewed the 
Section of Judicial Administration with 
affection, had served it faithfully as a 
member of its Council and as its First 
Vice Chairman. Had there been given 
to him thirty hours more of life, Judge 
Fee would have become the Section’s 
Chairman—an office which he revered 
and to which he would have been a 
credit. 


Judge Fee was born in Pendleton, 
Oregon, September 24, 1888, the son of 
distinguished parents. His father was 
at one time a judge of the Circuit Court 
of the State of Oregon. Judge James 
Alger Fee was a graduate of Whitman 
College and of the law school of Co- 
lumbia University. He was a good 
student as is evidenced by the fact that 
he was elected into the membership of 
of Phi Beta Kappa. He never ceased 
being a good student, and all of his 
work upon the bench displayed the 
work of scholarship. 


Judge Fee was the father of three 
cuildren for whom he always mani- 
fested wholesome interest and concern. 
Following the death of his first wife he 
married, December 12, 1943, Alice 
Emma Tonkins, who became his affec- 
tionate companion and devoted help- 
mate. 


Francis Bacon wrote “I hold every 
man a debtor to his profession from 
the which as men do, of course, seek 
to derive countenance and profit so 
ought they by way of awards be a help 
and an ornament there unto.” 


Judge Fee was a disciple of that 





James Alger 
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precept. As a very young attorney he 
became the City Attorney of Pendle- 
ton. He served as judge of the circuit 
court of Oregon for 1927-1931. He was 
appointed to the bench of the United 
States District Court for Oregon in 
1931 and served until 1953 when he 
was elevated to the United States Court 
of Appeals for the Ninth Circuit. 


At the Bar, upon the Bench and in 
the military service of his nation, he 
rendered distinguished service. At the 
Bar and upon the Bench he was a help 
and an ornament to his profession. He 
could not have been otherwise. For he 
had a splendid intellect. He was honest 
by instinct. He was interested in his 
fellow man and deemed his courtroom 
a hallowed place where the truth was 
to be discovered and justice was to be 
administered. He was true to his con- 
victions and his courage never faltered. 


The high quality of Judge Fee’s work 
won for him wide recognition. Many 
organizations such as the American 
Bar Association, the American Law 
Institute and the American Judicature 
Society conferred upon him high of- 
fices. 


In recognition of the foregoing, 
which shows a devotion by Judge Fee 
of his life to the highest principles of 
his profession, it is 


Heresy RESOLVED, by the Section of 
Judicial Administration of the Amer- 
ican Bar Association, that in the pass- 
ing of Judge Fee the nation has lost 
one of its finest jurists and the Amer- 
ican Bar Association has lost one of its 
most valuable members; 


Be Ir Furtuer Resotvep that the 


Annual Meeting of American 
Bar Association Endowment 


The Annual Meeting of the Ameri- 
can Bar Association Endowment was 
held at the Americana Hotel, Bal 
Harbour, Florida, on Monday, August 
24. All members of the Association 
are members of the Endowment. 

The meeting of the Endowment was 
presided over by the President, Jacob 


Section hereby expresses to Mrs. Fee 
and the family of Judge Fee, heartfelt 
sympathy upon the great loss that they 
have suffered, and that a copy of this 
Resolution be sent to them. 


The Section elected the following 
officers for the current year: Judge 
Stephen S. Chandler, of the United 
States District Court, Oklahoma City, 
Chairman; Judge Philbrick McCoy, of 
the Superior Court, Los Angeles, First 
Vice Chairman; Judge Gerald E. Mc- 
Auliffe, of the Municipal Court, Den- 
ver, Second Vice Chairman; Chief 
Justice John R. Dethmers, of the Su- 
preme Court of Michigan, Third Vice 
Chairman; Judge Joe Ewing Estes, of 
the United States District Court, Dallas, 
Fourth Vice Chairman; C. Frank Reif- 
snyder of Washington, D.C., Secretary. 
Chief Judge Emory H. Niles, of Balti- 
more, Past Chairman, was elected Sec- 
tion Delegate to the House of Dele- 
gates; and Miss Alice L. O’Donnell, of 
Washington, D.C. was named again as 
Assistant Secretary. Ben MacKinnon 
will continue his work at the Section’s 
headquarters in the American Bar Cen- 
ter in Chicago as Director of State 
Activities and Administrative Assistant. 

The following were elected council 
members: Judge Stanley N. Barnes, of 
the United States Court of Appeals, 
Los Angeles; Judge Edward J. Dimock, 
of the United States District Court, 
New York City; Judge Ralph H. Pharr, 
of the Superior Court, Atlanta, Geor- 
gia; Chief Justice Paul C. Reardon, of 
the Superior Court of Massachusetts. 
They join present Council members: 
Mr. Justice William J. Brennan, Jr., of 
the United States Supreme Court; 
Judge Ivan Lee Holt, Jr., of the Circuit 
Court, St. Louis; Former Justice David 
W. Peck, of New York City; Leland L. 
Tolman, Deputy Administrator of the 
Courts, New York City. 


M. Lashly, of St. Louis. Mr. Lashly 
reported on the Endowment’s Insur- 
ance programs, saying that their com- 
bined membership now exceeded 30,- 
000 lawyers, with a total coverage of 
more than $170,000,000. The mortality 
experience has been so good, Mr. Lash- 
ly said, that the dividends have ex- 
ceeded all expectations, and the En- 
dowment has netted $345,659.12. 
Harold H. Bredell, of Indianapolis, 


Activities of Sections 


An important event for the Associa- 
tion and the Section was the approval 
by the Council and the National Con- 
ference of State Trial Judges of a 
constitution which makes that poten- 
tially useful and vigorous new organi- 
zation a part of the Section. The suc- 
cessful birth of the Conference is due 
in large measure to the ministrations 
of Mr. Justice Clark and Chief Judge 
Niles as Section Chairmen, and Chief 
Justice A. L. Marovitz, of the Criminal 
Court of Cook County, Chicago, as 
first Chairman of the Conference. The 
officers of the Conference for 1959-60 
are Chief Justice Paul C. Reardon, of 
the Superior Court of Massachusetts, 
Chairman; Judge J. H. Starley, of the 
state District Court at Pecos, Texas, First 
Vice Chairman; Judge Ralph H. Pharr 
of the Superior Court, Atlanta, Geor- 
gia, Second Vice Chairman. Executive 
Committee members, drawn from each 
Circuit, are Judges John H. Leahy, of 
New Hampshire, Miles McDonald, of 
New York, Gerald F. Flood, of Penn- 
sylvania, Emory H. Niles, of Maryland, 
John A. H. Murphree, of Florida, 
Frank Fitzgerald, of Michigan, Andrew 
W. Parnell, of Wisconsin, Leslie L. An- 
derson, of Minnesota, Alfred T. Sul- 
monetti, of Oregon, and John B. 
McManus, of New Mexico. 

Under the leadership of Chairman 
Chandler who, as Chairman of the 
Membership Committee, led the drive 
which resulted in the recent tripling of 
its membership, the Section will con- 
tinue to carry on an active program of 
study of such topics as a model judicial 
article and the review of decisions of 
administrative agencies, at the same 
time as it promotes the use of such 
approved aids to the administration of 
justice as its grand jury handbooks, 
and the impartial medical testimony 
plan. 


was elected to the Board of Directors 
of the Endowment to serve out the un- 
expired term of the late William Logan 
Martin, of Birmingham, Alabama, and 
Judge William J. Jameson, of Billings, 
Montana, and William A. Sutherland, 
of Atlanta, Georgia, were elected to 
succeed themselves for full terms on 


the Board. 
The meeting then adjourned. 
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jamin Elec. Mfg. Co., 6 Ill. 2d 152 (1955) 
(statute requiring employers to pay em- 
ployees for time taken off to vote on election 
day); Figura v. Cummins, 4 Ill. 2d 44 (1954) 
(statute prohibiting home processing of metal 
springs); Schroeder v. Binks, 415 Ill. 192 
(1953) and People v. Brown, 407 Til. 565 (1951) 
(statute requiring all plumbing to be done 
by or under prescribed licensees). 

InprIaNna: Bissell Carpet Sweeper Co. v. Shane 
Co., Inc., 143 N.E. 2d 415, 422 (1957) (Fair 
Trade Law); Dept. of Financial Institutions 
v. Holt, 231 ind. 293 (1952) (statute limiting 
resale price of retail installment sale con- 
tracts) followed in Department of Financial 
Institutions v. Universal C.I.T. Cr. Corp., 146 
N.E. 2d 93 (1957), and Department of Insur- 
ance v. Motors Ins. Co., 138 N.E. 2d 157 (1956). 

Massacuusetts: In re opinion of the Justices, 
... Mass. ..., 151 N.E. 2d 631 (1958) (statute 
et hours for barbers). 

Micuican: Shakespeare Co. v. Lippman’s Tool 
Shop Sporting Goods Co., 334 Mich. 109 (1952) 
(Fair Trade Act), followed in Argus Cameras, 
y= hg Hall of Distributors, 343 Mich. 54 

). 

Montana: State v. Gleason, 128 Mont. 485 (1955) 
(statute regulating photographers). 

NEBRASKA: ceGraw Electric Co. v. Lewis & 
Smith Co., 159 Neb. 703 (1955) (Fair Trade 
Law); City of Scottsbluff v. Winters Creek 
Canal Co., 155 Neb. 739 (1952) (ordinance 
requiring covering over irrigation ditches). 

New Jersey: Trinka Services, Inc. v. State 
Board of Mortuary Science, 40 N. J. Super. 
238 (1956) (statute prohibiting corporations 
from mortuary business); Sperry & Hutchins 
Co. v. Margetta, 25 N. J. Super. 568 (1953) 
(statute requiring posting of gasoline prices 
and prohibiting discounts, etc.); Neeld v. 
Automotive Products Credit Assn., 21 N. J. 
Super. 159 (1952) (Statute prohibiting gaso- 
line sales below cost); Lane Distributors, 
Inc. v. Tilton, 7 N. J. Super. 349 (1951) (stat- 
ute regulating minimum aes prices). 

New Mexico: Skaggs Drug Center v. General 


Economic Due Process and the State Courts 


Pincerte Co., 63 N. M. 215 (1957) (Fair Trade 


aw). 

New York: People v. Bowen, 175 N.Y.S. 125 
(1958) (ordinance requiring two years resi- 
dence for New York City tour guides); Trio 
Distributors Corp. v. City of Albany, 2 N. Y 
2d 690 (1957) (ordinance requiring assistants 
for street vendors catering to children); 
Defiiance Milk Products Co. v. DuMond, 309 
N. Y. 537 (1956) (statute requiring ten-pound 
containers for evaporated skimmed milk); 
Grow System School v. Board of Regents, 
277 App. Div. 122, 98 N.Y.S. 834 (1950) 
(statute fixing minimum tuition for beauti- 
cian schools); People ex rel. Pinello v. Lead- 
bitter, 301 N. Y. 695 (1950) (ordinance regu- 
lating hours for barbers). 

Nortu Carouina: North Carolina v. Felton, 239 
N. C. 575 (1954) (statute granting exclusive 
franchises to operate pari-mutuel betting on 
dog races). 

NortH Dakota: Fairmont Foods Co. v. Burgum, 
81 N.W. 2d 639 (1957) (statute prohibiting 
dairy companies from discriminating among 
retailers). 

Onto: Union Carbide & Carbon Corp. v. Bargain 
Fair, Inc., 167 Oh. St. 182 (1958) (Fair Trade 
Law); Frecker v. City of Dayton, 153 Oh. St. 
14, 90 N. E. 2d 851 (1950) (ordinance pro- 
hibiting certain street peddling), followed in 
Frost Bar v. City of Shaker Heights, 141 N.E. 
2d 245 (1956); but regulation of liquor or 
financing business is distinguished: Pompeii 
Winery, Inc. v. Board of Liquor Control, 167 
Oh. St. 102 (1957) and Teegardin v. Foley, 166 
Oh. St. 449 (1957). 

OKLAHOMA: Guthrie v. Pike & Long, 206 Okla. 
307, 243 P. 2d 697 (1952) (statute imposin, 
prohibitive license tax for advertising sale o 
distress merchandise) . 

OreEcon: General Electric Corp. v. Wahle, 207 
Ore. 302 (1956) (Fair Trade Law); Hertz 
Corp. v. Heltzel, 341 P. 2d 1063 (1959) (statute 
regulating business of Ser | cars) ;Christian 
v. LaForge, 194 Ore. 450 (1952) (statute fixing 
hours and rates for barbers). 


PENNSYLVANIA: Commonwealth v. Christopher, 
184 Pa. Super 205 (1957) (ordinance of rural 
township prohibiting automobile junk yarics); 
Cott Beverage Corp. v. Horst, 380 Pa. 113 
(1955) (statute prescribing type of sweeten. 
ing for soft drinks); Commonwealth v. Sun 
Ray Drug Co., 383 Pa. 1 (1955) (statute re- 
stricting sale of ice cream _ substitutes); 
Gambone v. Commonwealth, 375 Pa. 547 
(1954) (statute pyr ee size of price signs 
at gasoline filling stations). 

South Carouina: Rogers-Kent, Inc. v. General 
Electric Corp., 231 S. C. 636 (1957) (Fair 
Trade Law). 

South Dakota: Rapid City v. Schmitt, 75 S. D. 
636 (1955) (statute en all plumbing toc 
- ‘oes under a licensed plumbing contrac- 
or). 

TENNESSEE: Livesay v. Tennessee Board, 322 
S.W. 2d 209 (1959) (statute prescribing 
character and education requirements for 
watchmakers); State v. White, 199 Tenn. 544 
(1956) (statute prohibiting price discounts for 
oil and gasoline) ; Consumers Gasoline Stations 
v. City of Pulaski, 292 S. W. 2d 735 (1956) 
(ordinance prohibiting installation of any 
new gasoline storage tanks). 

Texas: Houston v. Dobbs Co., 232 F. 2d 428 
(5th Cir. 1956) (ordinance prohibiting busi- 
ness between airlines and suppliers other 
than suppliers with local airport franchises). 

Uran: General Electric Corp. v. Thrifty Sales, 
Inc., 5 Utah 2d 326 (1956) (Fair Trade Law): 
Ritholz v. City of Salt Lake, 3 Utah 2d 385 
(1955) (ordinance prohibiting price advertis- 
ing of prescription eye glasses). 

West Vircrnta: General Electric Corp. v. A. 
Dandy Appliance Co., 103 S.E. 2d 310 (Sup. 
Ct. of App., (1958) (Fair Trade Law); State 
v. Memorial Gardens Development Corp., 101 
S.E. 2d 425 (Sup. Ct. of App., 1957) (statute 
= advance payment burial con- 
tracts). 

Wisconsin: Dairy Queen v. McDowell, 260 Wis. 
471 (1952) (statute prohibiting sale of ice 
cream substitutes). 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1960 Annual Meeting and ending at 
the adjournment of the 1963 Annual 
Meeting: 


Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 
Illinois Puerto Rico 
Iowa South Carolina 
Maine South Dakota 
Michigan Texas 
Mississippi Washington 
Montana Wyoming 


A State Deiegate will be elected in 
Massachusetts to fill the vacancy for 
the term ending at the adjournment of 
the 1962 Annual Meeting. 


Nominating petitions for all State 
Lelegates to be elected in 1960 must 
be filed with the Board of Elections not 
later than April 1, 1960. Petitions re- 
ceived too late for publication in the 
April issue of the JouRNAL (deadline 
for receipt March 1) cannot be pub- 
lished prior to distribution of ballots, 
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which will take place on or about April 
11, 1960. 


Forms of nominating petitions may 


be obtained from the Headquarters of 
the American Bar Association, 1155 


East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 


before the close of business at 5:00 


p.M., April 1, 1960. 


Attention is called to Section 5, Ar- 
ticle VI of the Constitution, which 


provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year. may file with the 
Board of Elections, constituted as here- 
inafter provided. a signed petition 
(which may be in parts), nominating a 
candidate for the office of State Dele- 
gate for and from such state. 


Only signatures of members in good 


standing will be counted. A member 
who is in default in the payment of 


dues for six months is not a member in 


good standing. Each nominating peti- 
tion must be accompanied by a type- 
written list of the names and addresses 
of the signers in the order in which 
they appear on the petition. 

Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be a 
candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative 
of the members themselves. While more 
than the required minimum of twenty- 
five names of members in good stand- 
ing may appear on a nominating peti- 
tion, special notice is hereby given that 
no more than twenty-five names of 
signers of any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
within thirty days after the time for 
filing nominating petitions expires. 

BoaRD OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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ANNOUNCEMENT 
“a of the 

re 1960 Essay Contest 

x Conducted by the 

ie AMERICAN BAR ASSOCIATION 





A | Pursuant to the terms of the bequest of Judge Erskine M. Ross, 
‘fol deceased. 
Vis INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: On or before April 1, 1960. 
Amount of Prize: Three Thousand Dollars. 
| Subject To Be Discussed: 


“WHAT NEW AND IMPROVED METHODS OF ADMINISTRA- 

“i TIVE SUPERVISION WOULD AID IN REDUCING DELAY AND 

pe- CONGESTION IN TRIAL COURTS?” 

ch Eligibility: 

The contest will be open to all members of the Association in 

in good standing, including new members elected prior to March 
1, 1960 (except previous winners, members of the Board of Gov- 

ernors, officers and employees of the Association), who have 
paid their annual dues to the Association for the current fiscal 

na- year in which the essay is to be submitted. 

ive No essay will be accepted unless prepared for this contest 

“en and not previously published. Each entryman will be required 

to assign to the Association all right, title and interest in the 

essay submitted. 


Instructions: 


ib- All necessary instructions and complete information with re- 
spect to number of words, number of copies, footnotes, citations, 
m- | and means of identification, may be secured upon request to the 


* ROSS ESSAY CONTEST 
AMERICAN BAR ASSOCIATION 


1155 East Sixtieth Street Chicago 37, Illinois 
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Proceedings of the Assembly 


(Continued from page 1038) 


mend means for improving traffic 
courts. 

The Resolutions Committee recom- 
mended that this be not adopted in 
view of the fact that the Association 
already has a committee on Traffic 
Court Program charged with that re- 
sponsibility. The recommendation was 
followed. 

Resolution No. 6, offered by C. H. 
Morris, of Kansas, was tabled on Mr. 
Shepherd’s motion. The resolution was 
to appoint a joint committee of the Bar, 
the Bench and the news media to act 
as a clearing house for solving prob- 
lems arising under Judicial Canon 35. 
Mr. Shepherd pointed out that this 
might create confusion since another 
Association Committee is working on 
the problem of Canon 35. 

The seventh resolution was offered 
by Edward S. Blackstone, of New York 
City. This called for appointment of a 
committee to study the use of the word 
“counsellor” by the American Society 
of Real Estate Counsellors. 

Mr, Shepherd moved that this be 
referred to the Committee on the Un- 
authorized Practice of the Law. 

There was a short debate on this 
iesolution, Mr. Blackstone approving 
its referral and Mr. Feldsiein, of Mary- 
land, arguing that lawyers had no 
patent on the word counsellor and that 
the resolution might create a public 
relations problem. 

The Assembly voted to refer the 
resolution. 

Resolution No. 8, offered by Sidney 
Searls, of New York City, favored giv- 
ing commissions to all lawyers who 
enter the Armed Forces. This resolu- 
tion was referred to the Committee on 
Lawyers in the Armed Forces. 

The ninth resolution, also authored 
by Mr. Searls, recommended legislation 
to establish exchange programs be- 
tween the lawyers of England and the 


United States. This resolution was 
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rejected on Mr. Shepherd’s motion, the 
reasoning of the Committee being that 
no such program was necessary. 

Mr. Searls argued that the English 
Bar could offer us much valuable help 
in the improvement of the administra- 
tion of justice. 

Resolutions 10 and 12, which Mr. 
Shepherd presented next, were also 
written by Mr. Searls. No. 10 urged 
that views of property condemned 
should be held by the court in the 
presence of lawyers for both sides. 
Resolution No. 12 favored appropriate 
legislation to compensate small busi- 
nesses for losses sustained from con- 
demnation such as the costs of reloca- 
tion, interruption of business, etc. 

On Mr. Shepherd’s motion, these 
resolutions were referred to the Section 
of Real Property, Probate and Trust 
Law. Mr. Searls acquiesced in the 
referral, pointing out the large number 
of condemnation proceedings now tak- 
ing place and the serious nature of the 
problem. 

The eleventh resolution, and the last, 
condemned the practice of public au- 
thorities settling fee claims with real 
estate brokers and adjusters in condem- 
nation cases without the services of 
members of the Bar. This resolution 
was referred to the Committee on Un- 
authorized Practice of the Law. 

The Assembly then recessed. 


Fourth Session 


The fourth session of the Assembly 
was the traditional Annual Dinner, 
held in the International Room of the 
Americana en Thursday evening, Au- 
gust 27. 

The invocation was given by the 
Most Reverend Coleman F. Carroll, 
D.D., Bishop of the Roman Catholic 
Diocese of Miami. 

President Malone read a message of 
greeting from President Eisenhower, 
and introduced the guests at the speak- 
ers table. 


The American Bar Association Med- 
al, highest honor within the gift of the 
Association was presented to Grenville 
Clark, of New York City. 

The address of the evening was de- 
livered by C. Douglas Dillon, the Un- 
der Secretary of State. 

President Malone then presenied 
“Gavel Awards” for outstanding con- 
tributions by the news media to public 
enlightenment about lawyers and 
our system of justice. Awards were 
given to Time for its excellent coverage 
of the first Law Day, U.S.A.; to the 
Southern Telephone News for a series 
of articles on the role of law and law- 
yers in American life; to the American 
Broadcasting Company for the tele- 
vision series “Day in Court’; to the 
St. Louis Post-Dispatch for a series of 
articles on the Supreme Court; to the 
Moline Daily Dispatch for a series of 
articles and editorials supporting the 
efforts of the Bar to modernize the 
Illinois court system; and to the Center 
for Mass Communication of Columbia 
University for its film “The Constitu- 
tion, Whose Interpretation?” 

President Malone then presented 
honorary memberships in the Associa- 
tion to Walter C. Owen, the President 
of The Canadian Bar Association; Sir 
Sydney Littlewood, Q.C., the President 
of the Law Society; and Geoffrey 
Lawrence, Q.C., Vice Chairman of the 
General Council of the Bar. 

President-Elect John D. Randall, of 
Cedar Rapids, Iowa, spoke briefly, out- 
lining his plans for the coming year. 


Fifth Session 


The final session of the Assembly 
was held in the Medallion Room of the 
American Hotel on Friday morning, 
August 28, President Malone presided. 

The new officers and members of the 
Board of Governors were introduced 
and Mr. Randall presented President 
Malone with a certificate of service. 

The meeting then adjourned sine die. 






np epene a P 


sis oe a 


promserecy ens. 








| 


of 
Au; 
in | 


Ass 


Th 
lar; 
the 
era 
Ro 
fille 
bet 
thi: 
cat! 
nol 
Jo 
tra 
col 


ele 
Ele 
fer 
tor 


Ga 


pa 
De 
the 
th 












de- 


ied 
on- 
slic 
ind 
ere 
age 
the 
ries 
aW- 
can 
ele. 
the 
of 
the 

of 
the 
the 
iter 
bia 
itu- 


ted 
la- 
ent 
Sir 


ent 
the 


of 


yut- 


bly 
the 
ng. 
ed. 
the 
ced 


ent 


lie. 


prereset 


















OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Secretary, Supervisor of Publications; 
Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 








Résumé of the Twenty-Fifth Annual Meeting 


The twenty-fifth anniversary meeting 
of the Junior Bar Conference, held 
August 21-25 in Miami Beach, Florida, 
in conjunction with the American Bar 
Association Annual Meeting, will long 
be remembered by all who attended. 
The attendance at the sessions was the 
largest ever recorded in the history of 
the Conference. For the Saturday gen- 
eral session, the spacious LaRonde 
Room of the Hotel Fontainebleau was 
filled to capacity. It is estimated that 
between 500 and 700 lawyers attended 
this one session. The outstanding edu- 
cational and entertainment program an- 
nounced in pre-meeting issues of the 
JourNAL and The Young Lawyer at- 
tracted lawyers from throughout the 
country. 


National Officers Elected 

Officers for the 1959-60 year were 
elected at the final business session. 
Elected national Chairman of the Con- 
ference was Gibson Gayle, Jr., of Hous- 
ton, Texas. During the past year Mr. 
Gayle served as Vice Chairman of the 
Conference. He served as a director in 
1957 and a member of the Executive 
Council in 1958. He was one of the 
participants in the Personal Finance 
Debate in 1957, and was President of 
the State Junior Bar of Texas during 
the year 1954-55. 

The newly elected Vice Chairman is 
William Reece Smith, Jr., of Tampa, 
Florida, Mr. Smith served as Secretary 
ol the Conference during the past year 
and has served as a member of the 
Executive Council and as a director. 

Kenneth J. Burns, Jr., of Chicago, 
Illinois, was elected secretary of the 
Conference. During the past year Mr. 
Burns served as a director. He has 
also been a member of the Executive 
Council and is Vice Chairman of the 


Younger Members Committee of the 
Chicago Bar Association. 


Past Chairmen Honored 

At the final business session retiring 
Chairman Kirk McAlpin, of Savannah, 
Georgia, was elected Section Delegate 
to the House of Delegates of the Amer- 
ican Bar Association. Mr. McAlpin 
presided over the five-day Conference 
annual meeting. Because of the compe- 
tent manner in which he guided the 
Conference during the past year, the 
Conference is assured of able repre- 
sentation in the House of Delegates. 

Bert H. Early, of Huntington, West 
Virginia, who served as Junior Bar 
Conference Chairman in 1958 and as 
Conference delegate to the House of 
Delegates during thé past year, was 
elected to a five-year term on the Scope 
and Correlation of Work Committee of 
the American Bar Association by the 
House of Delegates. He formerly 
served an interim term on this com- 
mittee. 


Conference Assembly 
Elections 

The Conference Assembly, now en- 
tering its second year of existence as 
principal policy-making body of the 
Conference, elected Peter H. Beer, of 
New Orleans, Louisiana, as its presid- 
ing officer. Mr. Beer served during the 
past year as co-chairman of the Pre-law 
Orientation Committee. He was New 
Orleans delegate to the Conference As- 
sembly in 1958 and 1959, 

George Bryant Raup, of Springfield, 
Ohio, was elected Clerk of the Con- 
ference Assembly. Mr. Raup is a past 
chairman of the Junior Bar Committee 
of the Ohio State Bar Association and 
a past president of the Barristers Club 
of Springfield. Mr. Raup served as a 


Gibson Gayle, Jr., Chairman, 
Junior Bar Conference 





judge in the Award of Achievement 
Competition. 


Policy Decisions by 
Conference Assembly 

The Conference Assembly went on 
record as endorsing several Conference 
programs and recommending others. 
Resolutions passed by the Assembly 
recommended continued support of 
legislation designed to provide com- 
pensation for assigned counsel in fed- 
eral courts and Smathers-Morton-Simp- 
son-Keogh tax deferment retirement 
benefits legislation. Other resolutions 
urged state and local junior bar or- 
ganizations to adopt programs of prac- 
tical legal education for newly admitted 
young lawyers, to participate in efforts 
to restrict and eliminate the unauthor- 
ized practice of law, and to work to 
eliminate court congestion and backlog 
in civil cases. Retiring national Chair- 
man Kirk McAlpin, of Savannah, 
Georgia, was praised by the Conference 
Assembly for his outstanding record of 
activity in the work of the organized 
Bar and particularly for the accom- 
plishments of the Conference under his 
leadership. Appreciation of the Con- 
ference to the host committee and tu 
the Junior Bar Section of The Florida 
Bar and the Junior Bar Section of the 
Dade County Bar Association for their 
hospitality and their splendid support 
and cooperation was expressed in a 
resolution adopted by the Conference 
Assembly. 

The Conference Assembly adopted a 
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resolution urging the House of Dele- 
gates of the American Bar Association 
to consider and to continue to examine 
the subject of rules of procedure for 
legislative investigations, to the end 
that a proper and effective balance be 
maintained between the rights of indi- 
viduals and the authority of the legisla- 
tive branch of government to investi- 
gate. Because military lawyers have 
been often denied benefits of reciproc- 
ity statutes governing admissions to 
the Bar in many jurisdictions, the As- 
sembly recommended that all feasible 
action be taken to gain this appropriate 
recognition for the professional mili- 
tary lawyers, through direct representa- 
tions to the appropriate authorities in 
the several state jurisdictions, and that 
additional steps be taken as deemed ap- 
propriate, so that the benefits of the 
reciprocity statutes may in the future 
be accorded to these members of the 
profession on a fair and equitable 
basis. 


New Executive Council 
Members 

Seven lawyers were elected to fill 
Executive Council vacancies. They are 
Richard A. Higgins, of Boston, Massa- 
chusetts; William T. Wachenfeld, of 
Orange, New Jersey; George Peach 
Taylor, of Birmingham, Alabama; 
Robert H. McKinney, of Indianapolis, 
Indiana; Robert S. Mucklestone, of 
Seattle, Washington; John G. Wein- 
mann, of New Orleans, Louisiana; and 
Walter Franklin Sheble, of Washing- 
ton, D. C. Hold-over members of the 
Executive Council who will serve for 
another year are Carl W. Nielsen, of 
Hartford, Connecticut; Walter R. Tab- 
ler, Jr., of Baltimore, Maryland; Rich- 
ard H. Allen, of Memphis, Tennessee; 
C. Paul Jones, of St. Paul, Minnesota; 
Robert B. Keating, of Denver, Colo- 
rado; and Richards D. Barger, of Los 
Angeles, California. 

The new Executive Council met Au- 
gust 25 to formulate programs for the 
coming year. At the invitation of the 
Conference officers, the then President- 
Elect of the American Bar Association, 
John D. Randall, conferred with the 
Council members. He recommended 
several areas of activity in which the 
JBC could be of service and commend- 
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ed the Conference for its interest in the 
problems of young government law- 
yers. He called upon it for assistance 
in interesting corporate lawyers in the 
work of the American Bar Association, 
and he discussed the possibility of the 
formation of a general practice section 
of the American Bar Association. 


Directors Appointed 

Chairman Gibson Gayle announced 
the appointment of four directors to 
assist him in carrying out the work of 
the Conference during the coming year. 
The four directors are S. David Pesh- 
kin, Des Moines, Iowa; Robert R. 
Richardson, Atlanta, Georgia; James 
R. Stoner, Washington, D. C.; and 
Harry Wright III, Columbus, Ohio. 
Mr. Peshkin served as chairman of the 
Conference Membership Committee for 
the past two years and led the success- 
ful 1958 membership campaign. His 
principal duties during the coming year 
will concern budgetary matters. Mr. 
Richardson served as the first speaker 
of the Conference Assembly, conclud- 
ing his duties in that office at this an- 
nual meeting. Mr. Stoner has been a 
member of the Executive Council, and 
one of his principal duties during the 
coming year will be responsibility for 
the 1960 annual meeting. Peshkin, 
Richardson and Stoner are past chair- 
men of their respective state junior bar 
sections. Mr. Wright is the editor of 
the 1958 and 1959 JBC Reports. The 
directors will be given specific areas of 
responsibility on problems of scope 
and correlation, cooperation with other 
Sections of the Association, world peace 
through law, practical legal education 
and pre-law orientation. 


Award of Achievement 
Winners Announced 

The Junior Bar Section of the State 
Bar Association of Connecticut was 
named State Junior Bar of the Year by 
a distinguished panel of judges in the 
annual Award of Achievement Compe- 
tition. The Junior Bar Section of the 
Michigan Bar Association and the State 
Junior Bar of Texas received Honor- 
able Mention awards in the state junior 
bar competition. The Conference of 
Barristers of the State Bar of Cali- 


fornia received the Award of Progress 
in the state category, and the Younger 
Lawyers Section of the Georgia Bar 
Association received an Honorable 
Mention Progress award. 


The Junior Bar Section of the Bar 
Association of the District of Columbia 
was named Local Junior Bar of the 
Year in the competition for cities of 
over 500,000 population. The Milwau- 
kee Junior Bar Association received 
Honorable Mention in this category. 
The Junior Bar of the Detroit Bar 
Association received the Award of 
Progress in the large-city category, 
while the Seattle-King County Young 
Lawyers Section received an Honorable 
Mention Progress award. Local Junior 
Bar of the Year in the category of 
cities under 500,000 population was 
the Fort Worth Junior Bar Association. 
The Award of Progress in this category 
was won by the Junior Bar Section of 
the Palm Beach County (Florida) Bar 
Association. 


Frank C. Jones of Macon, Georgia, 
was chairman of the committee which 
judged the applications. Other judges 
were Edward A. Cook III, Lexington, 
Nebraska; Gerard Fernandez, Jr., New 
York, New York; William T. Gamble, 
Kingsport, Tennessee; Julius W. Me- 
Kay, Columbia, South Carolina; Angus 
H. Macaulay, Jr., Richmond, Virginia; 
Wayne L. Millsap, St. Louis, Missouri; 
George B. Raup, Springfield, Ohio; 
and Roy T. Rhodes, Tallahassee, Flor- 
ida. The judging committee considered 
more applications than had ever before 
been submitted in an annual award 
competition. 


The award winning organizations 
were announced at the conclusion of a 
workshop program held August 23 at 
the annual meeting. Representatives of 
junior bar organizations which had 
submitted award of achievement appli- 
cations presented discussions on some 
of the outstanding programs described 
in the award entries. Topics presented 
were “How To Prepare an Application 
for an Award”, “Continuing Legal 
Education and Preparation of a Prac- 
tice Manual”, “Law Day, U.S.A.”, 
“ ‘Foundations of Freedom’ Training 
Program”, “Adult Education”, “Survey 
of Income of Young Lawyers”, “P 
grams Affecting Youth”, “Admission 
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Ceremonies”, “Publications—Jury In- 
structions and Suggestions for Ap- 
pointed Attorneys”, and “ ‘Wake Up 
St. Louis’ Radio Series”. 


New Publications 

A summary of outstanding projects 
of state and local junior bar organiza- 
tions described in the applications for 
the Award of Achievement Competition 
will be compiled in the near future. 
Information about these interesting 
programs will be published in the sec- 
ond annual Report to the Locals. This 
publication was inaugurated last year 
to furnish information to state and 
local junior bar groups about the ac- 
tivities of other organizations and the 
highlights of the Conference’s annual 
meeting. Essentially the same format 
will be followed this year. 

During the past year the Projects 
Committee, headed by Floyd Wetmore, 
of Midland, Michigan, compiled in- 
formation about outstanding activities 
of junior bar units. This information 
appeared in several issues of the Junior 
Bar Bulletin. Mr. Wetmore’s commit- 
tee prepared a Projects Handbook 
which has been published as the Au- 
gust, 1959, Junior Bar Bulletin and 
distributed to all affiliated organiza- 
tions, 

The Affiliation Committee has pro- 
duced an Organizational Brochure 
which describes the purposes of a state 
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allowance for judges’ travel to $25 per 
diem. 

At the request of the Chairman of 
the House, Deputy Attorney General 
Walsh spoke briefly to the House. He 
praised the work of the Federal 
Judiciary Committee and said that its 
work was extremely valuable to the 
Department of Justice in recom- 
mending new judges because it of- 
fered a means by which the De- 
partment could obtain the views 
of lawyers, speaking frankly to other 
lawyers. He also praised Senator East- 
land’s work in the selection of judges. 
It must be remembered, Judge Walsh 
pointed out, that the Department of 
Justice, in recommending judicial can- 





or local junior bar organization and 
gives helpful hints dealing with the 
problems of organizing a junior bar 
group. This booklet is available to any 
individuals interested in developing 
young lawyer groups in their respective 
communities, 

The 1959 JBC Report written and 
edited by Harry Wright III, of Colum- 
bus, Ohio, describes the major activi- 
ties of the Conference during the 1958- 
59 year and is available upon request. 


Affiliation Activities 

Twelve local junior bar organiza- 
tions were affiliated with the Junior 
Bar Conference at the annual meeting. 
These units are the Junior Bar Section 
of the Mobile (Alabama) Bar Associa- 
tion, New Haven (Connecticut) Junior 
Bar, New London County (Connecti- 
cut) Junior Bar Section, The Webster 
County (lowa) Junior Bar Associa- 
tion, Wayne County (Michigan) Junior 
Bar, Forsyth County (North Carolina) 
Junior Bar Association, Junior Bar 
Section of the Allegheny County 
(Pennsylvania) Bar Association, Am- 
arillo (Texas) Junior Bar Association, 
Texarkana (Texas) Junior Bar Associ- 
ation, Wichita County (Texas) Junior 
Bar Association, The Junior Bar Sec- 
tion of the Bar Association of the City 
of Richmond (Virginia), and the 
Younger Members Committee of the 
Lake County (Illinois) Bar Associa- 
tion. 


didates, is working only for one man, 
the President, whereas Senator East- 
land, as Chairman of the Senate Judici- 
ary Committee, must work with ninety- 
nine other Senators, any one of whom 
can block a nomination. Judge Walsh 
concluded by saying that the Justice 
Department’s relationship with Mr. 
Segal’s committee was “one of the 
warmest and friendliest and most up- 
lifting relations” that he has enjoyed 
in Washington. 


Lawyers in 
the Armed Forces 

John P. Bracken, of Philadelphia, 
the Chairman, reported for the Com- 
mittee on Lawyers in the Armed 
Forces. He said that his Committee 
had been successful in having deleted 
from an appropriation bill a provision 
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By-law Changes 

Several significant amendments to 
the Conference’s by-laws were passed 
upon by the general membership of 
the Conference at the annual meeting. 
If they meet with the approval of the 
Association’s House of Delegates at its 
February, 1960, meeting, they will be- 
come effective. 

One amendment will give lawyers in 
each branch of the Armed Services 
representation in the Conference As- 
sembly. The offices of the Judge Advo- 
cate Generals of the Army and the Air 
Force and the Law Specialists of the 
Navy will each be entitled to one dele- 
gate, 

The terms of the Speaker and Clerk 
of the Conference Assembly will be 
changed to begin with the adjourn- 
ment of the annual meeting at which 
they are elected and to end with the 
adjournment of the next annual meet- 
ing. 

Provision will be made for national 
affiliate units in addition to state and 
local affiliates. This will enable the 
Younger Lawyers of the Federal Bar 
Association and similar junior bar 
groups to apply for affiliation and rep- 
resentation in the Conference Assembly. 

Another amendment restricts the ap- 
pointment of directors so that no per- 
son may serve more than two terms in 
that office. 


for funds to give postgraduate educa- 
tion to officers of one of the Armed 
Services, in accordance with the As- 
sociation’s position that this is unde- 
sirable. He also reported that legisla- 
tion was now being prepared in the 
Navy Department to provide for a 
Judge Advocate General’s Corps in the 
Navy, and said that his Committee was 
working with the Defense Department 
to discover means of obtaining greater 
professional recognition of the fact 
that legal officers in the Armed Forces 
were lawyers within their services. 

On Mr. Bracken’s motion, the Com- 
mittee was continued. 


Individual Rights, 
Communist Tactics 

The next Committees to report were 
the Committee on Individual Rights as 
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Affected by National Security and the 
Committee on Communist Tactics, 
Strategy and Objectives. Each of these 
Committees had drafted resolutions 
dealing with passport regulation and 
federal employee security; since the 
resolutions drafted were substantially 
opposed, it had been expected that 
there would be a clash between the two 
Committees on the floor of the House. 
The clash was avoided, however, by 
the adoption of a recommendation of 
the Board of Governors that the two 
Committees hold joint sessions, along 
with a subcommittee from the Board, 
to work out a joint report. Frederick 
A. Ballard, of Washington, D. C., the 
Chairman of the Individual Rights 
Committee, and Peter Campbell Brown, 
of New York City, the Chairman of the 
Communist Tactics Committee, both 
agreed to the recommendation. 

The House voted to continue both 
Committees. 


Committee on 
the Bill of Rights 

The next report was that of the 
Committee on the Bill of Rights, 
headed by Joseph Harrison, of Newark, 
New Jersey. Although this report con- 
tained no recommendations, it turned 
out to be the most controversial report 
presented at this meeting of the House. 
With one member of the Committee 
dissenting, the Committee had sub- 
mitted a report that analyzed the same 
twenty-four recent Supreme Court de- 
cisions that had been considered in the 
report of the Committee on Communist 
Tactics, Strategy and Objectives at the 
Midyear Meeting of the House in Chi- 
cago last February. The Communist 
Tactics Committee had stated that 
these cases showed a need for further 
legislation to protect the internal se- 
curity of the nation. The House had 
adopted, with some amendments, five 
resolutions drafted by the Communist 
Tactics Committee, urging legislation 
to remedy the weaknesses in national 
security disclosed by the twenty-four 
decisions. 

When Mr. Harrison offered his re- 
port, Loyd Wright, of Los Angeles, a 
former President of- the Association, 
moved that it be tabled. Mr. Wright 
said that he was making this motion 
because of stories in the press to the 





Proceedings of the House of Delegates 





- 1102 American Bar Assoication Journal 


effect that the Association was receding 
from the position it had taken in Feb- 
ruary when it adopted the resolutions 
proposed by the Communist Tactics 
Committee. “The implication that a 
small group of men can, even implied- 
ly, overrule the considered judgment of 
this body, almost unanimously taken, 
is something we cannot afford to have 
happen” Mr. Wright declared. 

Mr. Harrison replied that his Com- 
mittee, after analyzing the twenty-four 
decisions cited in the Communist Tac- 
tics Committee’s report, had concluded 
that these decisions “did not in any 
way weaken the national security of 
our country”. He went on, “we ex- 
pressed our opinion. If that opinion 
differs from the opinion of the mem- 
bers of another Committee, we were 
exercising one of the fundamental 
rights guaranteed by the Bill of Rights 
... His report did not in any way 
criticize or take issue with the action of 
the House, he declared, and, in spite of 
“much verbiage to the contrary, the 
clear public impression created by the 
Communist Tactics Committee’s report 
was that a Committee of the American 
Bar Association had charged the Su- 
preme Court of the United States with 
weakening our national security by de- 
cisions involving applications of the 
Bill of Rights . . . our Committee would 
be derelict in its duty if it did not take 
notice of such charges, study the de- 
cisions and report thereon.” 

Chairman Smith declared that a 
Committee report, as distinct from res- 
olutions adopted by the House, ex- 
presses only the views of the Committee 
members and not the views of the 
House or the Association. 

Frank Holman, of Seattle, Washing- 
ton, another former President of the 
Association, declared that this was a 
technical rule that was not understood 
by the public or the press. “If a report 
is received here at this time which is in 
direct conflict with the analysis of these 
Supreme Court decisions made by an- 
other Committee, which was approved 
by this House at its last meeting, then 
the newspapers will set up the hue and 
cry that the House has changed its 
position” he argued. 

David F. Maxwell, of Philadelphia, 
another former Association President, 
declared that the issue was not whether 


one agreed or disagreed with this Cum. 
mittee or that Committee. “I will de. 
fend to the last ditch the right of any 
Committee to report its views and give 
us an opportunity to say whether we 
agree or disagree” Mr. Maxwell said, 
If the motion to table was defeated, he 
added, he intended to move to instruct 
the President to issue a statement re. 
iterating the position taken by the 
House in February. 

Mr. Miller, of Louisiana, declared 
that the report was an indirect attack 
upon the February action of the House. 
The Committee wouid have been within 
its rights if it had come forward with a 
resolution that the House reconsider 
its previous action, he said, but this 
report did not give the House such an 
opportunity and so the only way for 
the House to reiterate its former posi- 
tion was to repudiate this report. 

President Malone urged the House 
to receive the report. The House had 
not acted upon the Communist Tactics 
Committee’s report in February by 
adopting the five resolutions offered by 
that Committee, he said, and the lan- 
guage of that report was solely lan- 
guage of the Committee. He agreed 
that this was a fine distinction, difficult 
for the press and the public to under- 
stand. “But”, he added, “‘it is a distinc- 
tion that is of vital importance to the 
members of this House when a fifty- or 
sixty-page report comes before it as 
one of fifty or sixty reports on which it 
must act in two or three days... if 
the House is to be charged with sub- 
scribing to everything that is stated in 
every report that is filed with it, then 
we have an extremely unfortunate situ- 
ation”. 

Julius J. Wuerthner, of Great Falls, 
Montana, declared that he was in favor 
of tabling the report. 

Alfred J. Schweppe, of Seattle, 
Washington, declared that some of the 
statements in the report were “amaz- 
ing”. He cited as one example a sen- 
tence that read: “New Hampshire, 
Ohio and the United States of America 
are admirably immune from all subver- 
sive influences.” “If there were noth- 
ing else in that report, that sentence 
would be sufficient for me to vote to 
table it” Mr. Schweppe declared— if 
this is correct, then the Association, 
the Congress and the Supreme Court 
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have been wasting their time, he de- 
clared, 


J. Cleo Thompson, of Dallas, the 
member of the Bill of Rights Commit- 
tee that had filed the dissenting opin- 
ion, declared that, while he had high 
respect for the other members of the 
Committee, he thought that they had 
overstepped the bounds of the Commit- 
tee’s jurisdiction. Very few of the cases 
summarized in the Committee’s report 
deal with the Bill of Rights. The report, 
he declared, “is nothing more than a 
reply brief to the action taken by the 
House in Chicago ... it is just a means 
of attacking what has been done by this 
House”. 

Charles S. Rhyne, of Washington, 
D. C., another past President of the 
Association, declared that the question 
was “not the merits of the report but 
the right of this Committee to file the 
report commenting upon cases in the 


Supreme Court...” 


Joseph A. Ball, of Long Beach, Cali- 
fornia, was also opposed to tabling the 
report. He praised the Bill of Rights’ 
Committee’s report, calling it a “law- 
yer-like analysis of the problem”. The 
argument to table came only from 
those who did not like the report, he 
declared. “If you vote for that motion, 
are you not giving in to prejudice? ... 
Would it not be the utmost of tyranny 
if when a report comes in that we do 
not like, we say ‘We repudiate it’? Is 
that not an insult to the good work of 
those men who worked on the report?” 

Mr. Wright said that he was per- 
fectly willing to withdraw his motion 
to table on the understanding that the 
filing of the report did not affect the 
action of the House taken in February. 

Mr. Maxwell thereupon moved that 
the President of the Association be in- 
structed to issue a statement to the 
press reiterating the position taken by 
the House in February, explaining the 
limited function of a committee in 
filing a report. 

Frank M. Ryburn, Jr., of Dallas, 
‘noved as a substitute that, recognizing 
the right of a Committee to file a re- 
port, the report be disapproved, but 
this motion was not seconded. 

William B. Spann, Jr., of Atlanta, 
moved that the report be received with 
the understanding that the House ex- 





presses no opinion on the substance of 
the report and in no way approves or 
disapproves the opinion of the Com- 
mittee. The words “or disapproves” 
were added at the suggestion of Robert 
M. Benjamin, of New York City. 

The House voted to receive the re- 


Third 


The Third Session of the House was 
held Tuesday afternoon, August 25. 


The House elected Bert H. Early to 
membership on the Scope and Corre- 
lation Committee. 


Section 
of Taxation 

Lee I. Park, of Washington, D. C., 
offered twenty-four non-controversial 
proposals dealing with technical 
changes in the Internal Revenue Code, 
all of which were approved without de- 
bate. The resolutions were as follows 
(only the “Resolved” paragraphs of 
these resolutions, stating the substance 
of the proposals, are printed here be- 
cause of space limitations; each resolu- 
tion contained further paragraphs giv- 
ing the Section of Taxation authority 
to urge the proposal before Congress 
and most of the resolutions went on to 
propose specific language needed to 
carry out the recommendation) : 


1. REsoLvep, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
of 1954 be amended to provide that a 
domestic corporation which would 
otherwise have to join in the consoli- 
dated income tax return of an affliated 
group may be excluded from such re- 
turn if at least 95 per cent of its gross 
income is derived from sources without 
the United States and at least 50 per 
cent of its gross income is derived from 
the active conduct of a trade or busi- 
ee 

2. ResOLveD, That the American Bar 
Association recommends to the Con- 
gress that it enact the principle of the 
proposal of the Advisory Group on 
Subchapter C ($12 of H.R. 4459, 86th 
Cong., Ist Sess.) to limit recognition 
of gain in corporate liquidations to the 
excess of the corporation’s basis of the 
assets distributed over the sharehold- 
er’s basis of his shares exchanged . . . 

3. REsoLveD, That the American Bar 
Association recommends to the Con- 
gress that the provisions of the In- 
ternal Revenue Code of 1954 relating 
to collapsible corporations be amended 
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port, as proposed by Mr. Spann, and 
also voted to instruct the President of 
the Association to issue a statement 
reiterating the position taken by the 
House in February, as proposed by 
Mr. Maxwell. 


The House then recessed. 


Session 


so as to simplify the present rules, to 
substitute objective tests for the present 
subjective test in defining a collapsible 
corporation, and to make such rules 
more equitable by taxing to the share- 
holders at ordinary rates only the gain 
attributable to property which if sold 
by the corporation would have pro- 
duced ordinary income .. . 

4. REsoLvep, That the American Bar 
Association recommends to the Con- 
gress that it not enact the proposal of 
the Advisory Group on Subchapter C 
($20 of H.R. 4459, 86th Cong., Ist 
Sess.) to amend Section 355 of the 
Internal Revenue Code so as to impose 
a requirement that the business distrib- 
uted or retained have a value of not 
less than 20 per cent of the net worth 
of the distributing corporation immedi- 
ately before the distribution . 

5. RESOLVED, That the American Bar 
Association recommends to the Con- 
gress that it enact the principles of the 
proposal of the Advisory Group on 
Subchapter C ($21 of H.R. 4459, 86th 
Cong., lst Sess.) to amend Section 356 
of the Internal Revenue Code so that 
the provisions with respect to the taxa- 
tion of “boot” under the section apply 
only to transactions that, independently 
of its provisions, qualify as reorganiza- 
tions or as divisions under Section 355 
of the Internal Revenue Code, and so 
that, in the case of a “boot” distribu- 
tion which has the effect of a dividend, 
the tax applies to the full distribution 
whether or not the stockholder has a 
gain... 

6. REsoLveD, That the American Bar 
Association recommends to the Con- 
gress that it not enact the proposal of 
the Advisory Group on Subchapter C 
(§29 of H.R. 4459, 86th Cong., Ist 
Sess.) to amend Section 382 of the 
Internal Revenue Code so as to limit 
the net operating loss carryover of a 
corporation, upon a change of the 
ownership of 50 per cent or more of 
the stock of the corporation (whether 
by purchase, reorganization or change 
in outstanding shares), to 50 per cent 
of the amount of the fair market value 
of the business . . . 

7. Reso.vep, That the American Bar 
Association recommends to the Con- 
gress that the provisions of the Judicial 
Code relating to costs in refund suits 
be amended to provide that costs shall 
be allowed to the prevailing party in 
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tax refund suits, whether the United 
States or the District Director of In- 
ternal Revenue is the defendant, on the 
same basis as in suits between private 
litigants ... 

8. Reso.vep, That the American Bar 
Association recommends to the Con- 
gress that the provisions of the Internal 
Revenue Code relating to burden of 
proof in accumulated earnings tax 
cases be amended to provide (1) that 
in any case where the taxpayer files a 
Section 534 statement, the burden of 
proof as to the unreasonableness of the 
accumulation of earnings shall be on 
the Commissioner, notwithstanding any 
pleading by him to the contrary, and 
(2) that the requirement of a statement 
of facts in a Section 534 statement be 
eliminated .. . 

9. RESOLVED, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code of 
1954 be amended to simplify the calcu- 
lation of the credit against the estate 
tax for gift taxes paid on lifetime 
transfers which are included in the 
gross estate... 

10. Resotvep, That the American 
Bar Association recommends to the 
Congress that the Internal Revenue 
Code of 1954 be amended to correlate 
the definition of “affiliated corporation” 
for purposes of losses on worthless 
securities and the filing of consolidated 
returns... 

11. Resotvep, That the American 
Bar Association recommends to the 
Congress that the Internal Revenue 
Code of 1954 be amended to permit the 
deduction of certain reorganization, re- 
capitalization and stock issuance ex- 
penses .. 

12. Resotvep, That the American 
Bar Association recommends to the 
Congress that the Internal Revenue 
Code of 1954 be amended to make 
more flexible the rules in respect to 
related parties and to make uniform 
the rules in respect to constructive 
ownership .. . 

13. Resotvep, That the American 
Bar Association recommends to the 
Congress that the provisions of the 
Internal Revenue Code of 1954 relating 
to the taxation of partners and partner- 
ships be rearranged in the interest of 
simplification by grouping together at 
the beginning of Subchapter K the 
provisions generally applicable to small 
partnerships .. . 

14. Resotvep, That the American 
Bar Association recommends to the 
Congress that the provisions of the 
Internal Revenue Code of 1954 relating 
to sales to a controlled partnership be 
revised generally to accord with the 
rules relating to sales at a gain or loss 
to a controlled corporation . . . 


15. Resotvep, That the American 


Bar Association recommends to the 
Congress that the provisions of the 
Internal Revenue Code of 1954 relating 
to the election to adjust the basis of 
partnership property be amended so 
that the partnership shall be permitted 
to make separate elections with respect 
to distributions of partnership property 
and transfers of partnership inter- 
ests .. 


16. Resotvep, That the American 
Bar Association recommends to the 
Congress that the Internal Revenue 
Code of 1954, relating to taxation of 
annuities, be amended (1) so that pay- 
ments to employees under plans meet- 
ing the requirements of Section 401 (a) 
and which are attributable to a period 
of bona fide foreign residence which 
includes at least one taxable year will 
be treated in substantially the same 
manner as if such payments had been 
made directly to the employees by the 
employer, and (2) to treat as equiv- 
alent to employee contributions income 
which was taxable to the trustee, or 
which was excluded from income of the 
trustee under Section 103, during a 
period that the trust was not exempt 
from tax under Section 501(a) 


17. ResoLvep, That the American 
Bar Association recommends to the 
Congress that distribution of amounts 
attributable to employers’ contributions 
under a plan and income of a trust 
realized during a period when a plan 
was qualified under Section 401 of the 
Internal Revenue Code of 1954 be ac- 
corded the same treatment as distribu- 
tions under a plan so qualified for the 
year of distribution . . . 


18. ReEsotvep, That the American 
Bar Association recommends to the 
Congress that the Internal Revenue 
Code of 1954 be amended to limit the 
gain recognized upon a repossession of 
property to the excess of payments 
previously received over the sum of 
gain previously returned and construc- 
tive allowance for interim depreciation, 
and to provide that gain or loss recog- 
nized upon the repossession of property 
shall have the same character as the 
gain or loss frem the original sale of 
the property ... 


19. REsoLvep, That the American 
Bar Association recommend to _ the 
Congress that it enact legislation em- 
bodying those principles of the pro- 
posal of the. Advisory Group on Sub- 
chapter C (§26 of H.R. 4459, 86th 
Cong., Ist Sess.) involving amendment 
of the definitions of reorganizations in 
Section 368 of the Internal Revenue 
Code so that the definitions of (A), 
(B) and (C) reorganizations will all 
be subject to the same rules as to what 
consideration must be received, and so 
that two thirds. of such consideration 
must consist of stock which may be 
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either common or preferred, voting or 
non-voting ... 

20. ReEsotvep, That the American 
Bar Association recommends to the 
Congress that the Internal Revenue 
Code of 1954 be amended to allow an 
estate tax marital deduction for an 
allowance or award paid to a surviving 
spouse by stating that such allowance 
or award shall not be considered a 
“terminable interest’, shall be consid- 
ered an interest passing to the surviy- 
ing spouse, to the extent the allowance 
or award is in fact paid to the surviv- 
ing spouse or to the estate of such 
spouse... 

21. Resotvep, That the Ameriean 
Bar Association recommends to the 
Congress that it not enact legislation 
embodying the proposal of the Ad- 
visory Group on Subchapter K ($702 
of Part I of Subchapter K in §2 of 
H.R. 4460, 86th Cong., Ist Sess.) that 
the character of partnership items be 
determined at the partner level . . . 

22. Resotvep, That the American 
Bar Association recommends to the 
Congress that it enact legislation em- 
bodying the principles of the Advisory 
Group on Subchapter K (Part II of 
Subchapter K in $2 of H.R. 4460, 86th 
Cong., Ist Sess.) involving the pro- 
visions of the Internal Revenue Code 
of 1954 relating to collapsible partner- 
ships so that the collapsible partner- 
ship rules shall not apply to distribu- 
tions of property... 

23. ReEsoLvep, That the American 
Bar Association recommends to the 
Congress that the Internal Revenue 
Code of 1954 be amended to extend 
the period within which retroactive 
amendments may be made to plans 
intended to meet the requirements of 
Section 401 (a) 

24. Resotvep, That the American 
Bar Association recommends to the 
Congress that the Internal Revenue 
Code of 1954 be amended so that a 
payment under any plan which is not 
one included in Section 404(a) (1), 
(2), or (3) shall be deductible by the 
employer when paid or made available 
to the extent that a deduction on ac- 
count thereof shall not have been al- 
lowed previously ... 


Committee on 
Court Congestion 

John Eckler, of Columbus, Ohio, 
Chairman of the Committee on Court 
Congestion, reported on that Commit- 
tee’s booklet entitled “Ten Cures for 
Court Congestion”. He stated that the 
booklet was intended to explain and 
report “the techniques that have been 


used in various jurisdictions to s lve 
this problem of court congestion”. It 
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was believed, he added, that this was 
the most complete compendium on the 
subject ever published. 

On his motion, the House voted to 
adopt the following recommendations: 


1. That the Special Committee on 
Court Congestion be continued. 

2. That the House approve the pub- 
lication of a proposed pamphlet enti- 
tled “Ten Cures for Court Congestion,” 
attached as an appendix to this report, 
to be distributed as outlined in the re- 
port. 


Jurisprudence 
and Law Reform 

Karl C. Williams, of Rockford, IIli- 
nois, the Chairman of the Committee 
on Jurisprudence and Law Reform, 
proposed adoption of the following: 


REsOLveD, That the American Bar 
Association approve in principle the 
proposals to the Congress of the United 
States contained in H.R. 3 of the Eigh- 
ty-fourth Congress and in H.R. 3 of the 
Eighty-sixth Congress to establish rules 
of interpretation governing questions of 
the effect of Acts of Congress upon State 
laws; and that the Committee on Juris- 
prudence and Law Reform be author- 
ized to urge the adoption by the Con- 
gress of the United States of legislation 
embodying said principles, such legis- 
lation to operate prospectively, and not 
retroactively, by all appropriate means. 


Mr. Williams said that H.R. 3 pro- 
vides that “No Act of Congress shall be 
construed as indicating an intent on 
the part of Congress to occupy the field 
in which such Act operates, to the ex- 
clusion of all State laws on the same 
subject matter, unless such Act con- 
tains an express provision to that effect, 
or unless there is a direct and positive 
conflict between such Act and a State 
law so that the two cannot be recon- 
ciled or consistently stand together”. 

John W. Cummiskey, of Grand Rap- 
ids, Michigan, proposed to amend the 
resolution so as to advocate making 
H.R. 3 retroactive as well as prospective 
In operation. 

Mr. Williams replied that there was 
strong feeling in some quarters that 
this form of the proposal would lead to 
great confusion. 

\fter a brief discussion, the House 
Voted to adopt the resolution in the 


form originally submitted by the Com- 
mittee, 


Committee on 
Unauthorized Practice 

F. Trowbridge vom Baur, of Wash- 
ington, D. C., Chairman of the Com- 
mittee on Unauthorized Practice of the 
Law, reported that there had been three 
major victories for the Bar in unau- 
thorized practice cases during the past 
year—in Connecticut, Arkansas and 
West Virginia—and one major set- 
back—in Tennessee, where the state’s 
supreme court had denied certiorari in 
a case upholding the right of title com- 
panies to prepare legal instruments 
and give legal advice on real estate. 
He declared that the Committee’s work 
was one of education in the law 
schools as well as of the Bench and 
Bar. He reported that the Committee 
were studying the problem of unau- 
thorized practice of law in the Govern- 
ment, which employs some 30,000 
people in the “Legal and Kindred” 
classification, of whom only 7,500 are 
lawyers. Many of the non-lawyers in 
this group were holding positions that 
call for legal professional training, Mr. 
vom Baur declared. 


Cooperation with 
Lawyers of Friendly Nations 


Robert G. Storey, Sr., of Dallas, 
Texas, Chairman of the Committee on 
Cooperation with the Legal Profession 
of Friendly Nations, introduced five 
distinguished foreign visitors to the 
House. 

On Mr. Storey’s motion, the House 
voted to continue the Committee. 


Committee on 
Military Justice 

The Committee on Military Justice, 
under the Chairmanship of Frank B. 
Gary, of Columbia, South Carolina, 
had two resolutions which were adopted 
without debate. They were as follows: 


, 


That the Special Committee on Mili- 
tary Justice of the American Bar As- 
sociation be continued. 


II. 


That the Advisory Committee to the 
Special Committee on Military Justice, 
which Advisory Committee is composed 
of the Judge Advocates General of the 
Army, Navy and Air Force, the General 
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Counsel of the Treasury Department 
and a senior Marine officer designated 
by the Commandant of the Marine 
Corps, be continued. 


Mr. Gary said that the Committee 
had no motion to make with respect to 
its third resolution, to the effect that 
the Association take no action on H.R. 


3455, known as the American Legion 
Bill. 


Franklin Riter, of Salt Lake City, 
Utah, a member of the Association’s 
Military Justice Committee and Chair- 
man of the Legion’s Military Justice 
Committee, moved that action on the 
American Legion Bill be deferred until 
the Midyear Meeting. The bill would 
amend certain provisions of the Uni- 
form Code of Military Justice. General 
Riter recalled that he had requested 
relief as Chairman of the Association’s 
Committee because he was committed 
to the Legion’s Bill and foresaw a pos- 
sible conflict of interests. The Bill was 
highly complex, he went on, and repre- 
sented months of work by the Legion’s 
Committee. He urged the House to put 
consideration over until February so 
that the members of the House could 
have a chance to familiarize themselves 
with what the Legion proposed. 


Mr. Gary said that the other mem- 
bers of the Committee had no objection 
to General Riter’s motion, which was 
recommended by the Board of Gov- 
ernors, and it was accordingly carried. 


Committee 
on Membership 

Robert G. Storey, Jr., Chairman of 
the Membership Committee, reported 
briefly, noting that the Association’s 
membership was 94,872 at the end of 
fiscal 1959. More than half the new 
members obtained during that year 
were newly admitted members of the 
Bar, a situation felt to be “healthy” 
Mr. Storey said. 


World Peace 
Through Law 

Charles S. Rhyne, of Washington, 
D. C., Chairman of the Committee on 
World Peace Through Law, made a 
brief progress report. He declared that 
there was great interest among lawyers 
in the program for world peace 
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through law. At the same time, inter- 
national law is in its infancy, he 
warned, and the Committee is con- 
stantly pointing out that world govern- 
ment is impractical and impossible. 
“We have to do a lot of studying and 
exploring and work before we can 
come forward with concrete recom- 
mendations about how this job can be 
done” he declared. 

On his motion, the House voted to 
continue the Committee. 

















Committee on 
Communications 

James D. Fellers, of Oklahoma City, 
Oklahoma, Chairman of the Committee 
on Communications, reported that his 
Committee had the following resolution 
for consideration by the House: 











Resotvep, That the American Bar 
Association approves S. 1898, 86th 
Congress, First Session, or any other 
bill containing substantially similar 
provisions, the purposes of which are 
to substitute a pre-grant procedure for 
the existing post-grant protest proce- 
dure of Section 309 of the Communica- 
tions Act and to amend Section 405 of 
the Communications Act to require the 
Commission to take action within nine- 
ty days of the filing of a petition for 
rehearing of any grant made initially 
without hearing. 

RESOLVED FurTHER, That the Stand- 
ing Committee on Communications be 
authorized to appear before committees 
of the Congress in support of the enact- 
ment of such legislation. 


























Mr. Fellers explained that this bill 
was felt to represent a “balance” be- 
tween the expedition of the Federal 
Communications Commission’s work 
and the protection of the rights of ap- 
plicants and licensees. 

The resolution was adopted. 












Board of 
Governors 

On motion of Secretary Calhoun, the 
House then voted to approve the report 
of the Board of Governors. Among the 
actions outlined in that report were the 
following: 












1. Adopting a _ resolution urging 
the Senate Judiciary Committee to deal 
promptly with the nominations of all 
federal judges now before it. 

2. Authorizing the Committee on 
Unauthorized Practice of the Law to 






Proceedings of the House of Delegates 


present an amicus brief in the Tennes- 
see Title Insurance Company litigation. 

3. Adopting a resolution recom- 
mended by the Section of Corporation, 
Banking and Business Law dealing 
with appointment of accountants as 
receivers in bankruptcy cases. 

4. Authorizing the Committee on the 
Washington Office to find more ade- 
quate quarters for that office. (Since 
the action of the Board, new quarters 
have been secured at 1020 Connecticut 
Avenue, N.W., opposite the Mayflower 
Hotel. The new offices will be occupied 
about January 1.) 

5. Recommending that Law Day, 
U.S.A., be continued, that May 1 be 
designated as Law Day in 1960 (a 
Sunday), and that appropriate cele- 
brations be held on May 2. 

6. Adopting resolutions opposing 
certain proposed changes in the anti- 
trust laws. 

7. Authorizing the President to ad- 
vise the Secretary of State that the 
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Association is interested in sponsoring 
an exchange of lawyers with Russia in 


1960. 

8. Recommending that the House 
consider at the 1960 Midyear Meeting 
an increase of 25 per cent in Asso- 
ciation dues. 

9. Deciding to hold the 1961 An- 
nual Meeting in St. Louis, Missouri, 
beginning Monday, August 7. 

10. Adopting recommendations set- 
ting forth the duties of the President- 
Elect of the Association. 

11. Adopting a recommendation that 
requirements of the By-Laws for sub- 
mission of reports of Sections and 
Committees to the House of Delegates 
be strictly adhered to. 


American Law 
Student Association 

James J. Cox, President of the Amer- 
ican Law Student Association, spoke 
briefly to the members of the House. 
He cited the growth of the student or- 
ganization during the ten years of its 
existence, declaring that it now has 
over 35,000 members in 126 approved 
law schools. Law Student Association 
graduates are already proving the value 
of their introduction to bar association 
work by their activities in the Junior 
Bar Conference and the Association it- 


self, Mr. Cox said. 


Law Library 
of Congress 

John K. Pickens, of Washington, D. 
C., Chairman of the Committee on 
Facilities of the Law Library of Con- 
gress, reported that President Eisen- 


hower has signed into law an appropri- 
ation bill creating a Near Eastern and 
North African Law Division in the 
Library of Congress. He also said that 
leaders in Congress had promised the 
Committee that next year they will help 
obtain the transfer of the International 
Law Collection of the Library from the 
Reference Section to the Law Library, 


Committee 
on Regional Meetings 


Lewis F. Powell, Jr., of Richmond, 


Virginia, Chairman of the Regional 
Meetings Committee, said that his 
Committee hoped to increase participa- 
tion of the various Sections of the 
Association in the Regional Meetings. 
To that end, he offered the following 
resolution, which was adopted without 
debate: 


Wuereas, The workshop programs 
of continuing legal education are an 
important element of a Regional Meet- 
ing, and implement the policy of the 
American Bar Association to improve 
the quality of service rendered the 
public by the bench and bar; and 

Wuereas, In view of the progress 
made by state and local bar organiza- 
tions (with law school assistance) in 
continuing legal education, and espe- 
cially in view of added impetus to this 
progress resulting from the Arden 
House Conference, it is necessary to 
elevate the workshop presentations at 
Regional Meetings of the Association 
to a new level of excellence; and 

Wuereas, The Arden House Con- 
ference emphasized that continuing 
legal education should embrace train- 
ing in professional responsibility as 
well as professional competency; and 

Wuereas, The Sections of the As- 
sociation and certain Committees. in 
cooperation with the Regional Meet- 
ings Committee, have had the primary 
responsibility for workshop presenta- 
tions, and although this responsibility 
has been ably discharged, it is believed 
that it is now appropriate and indeed 
necessary for the Association, its Sec- 
tions and Committees to establish pol- 
icies, plans and procedures which will 
assure a new level of excellence in the 
workshop programs at Regional Meet- 
ings: 

Now Tuererore, Be It REsOLvro. 
That the House of Delegates invites all 
Sections and interested Committees (0 
review their planning and procedure: 
for participation in Regional Meeting: 
of the Association, and in this conn¢ 
tion it is suggested that: 

(i) The responsibility for assuring ° 
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new and sustained level of excellence 
in workshop programs at Regional 
Meetings should rest primarily on the 
Sections and appropriate Committees 
of the Association; 

(ii) Programs for participation in 
Regional Meetings, including selection 
of subject matter and leading partici- 
pants (to the extent this is possible), 
should normally be planned at least a 
year in advance, and such plans should 
not be delegated to local committees: 

(iii) As a general rule, the pro- 
grams of Sections relating to profes- 
sional competency should be planned 
to interest lawyers of experience who 
seek advanced instruction in a special- 
ized field. 

(iv) Sections and Committees should 
endeavor to assure participation in 
workshop programs by nationally 
known authorities and experts who 
normally would not be available to 
state and local bar organizations; 

(v) The expenses of such partici- 
pants should be paid where necessary; 
and the Sections and Committees 
should include provision for this in 
their budgets, with the understanding 
in the case of Sections and Committees 
with limited financial resources that 
they may request the Board of Gover- 
nors for special appropriations for this 
purpose; and 

FurRTHER RESOLVED, That there 
should be an increased participation in 
Regional Meetings by the Sections and 
Committees which are interested pri- 
marily in promoting and performing 
the public and professional responsi- 
bilities of the Bar as contrasted with 
improving professional competency. 


Committee on 
Aeronautical Law 

The report of the Committee on 
Aeronautical Law was delivered by 
William S. Burton, of Cleveland, a 
member of the Committee. Mr. Burton 
spoke briefly of the 1955 Hague Pro- 
tocol, raising the maximum recovery 
for international air accidents from 
58.300 to $16,600, and said that his 
Committee and the Section of Admin- 
istrative Law had agreed upon three 
resolutions dealing with the Federal 
\viation Act of 1958. The Section and 
the Committee had differed on the 
resolutions, but had jointly worked out 
a solution satisfactory to both. 

Mr. Burton offered the following 
resolution, which was adopted by the 
House: 


The Standing Committee on Aero- 
nautical Law recommends that the 
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House of Delegates refer to the Com- 
mittee on Scope and Correlation of 
Work consideration of the establish- 
ment of a standing committee on outer 
space law. 


Junior 
Bar Conference 

Kirk McAlpin, of Savannah, Geor- 
gia, Chairman of the Junior Bar Con- 
ference, reported briefly. He said that 
Junior Bar attendance at this meeting 
was 50 per cent higher than ever before 
and he announced that eighteen new 
state and local junior bar units had 
been affiliated with the Conference dur- 
ing the past year. 


Committee 
on Commerce 

C. Brewster Rhoads, of Philadelphia, 
Chairman of the Committee on Com- 
merce reported briefly for that Com- 
mittee, 


Committee on 
Retirement Benefits 

F. Joseph Donohue, Chairman of the 
Committee on Retirement Benefits, re- 
ported for that Committee on the status 
of the Smathers-Morton-Keogh-Simpson 
Bill which, he noted, had been passed 
by the House of Representatives. The 
measure was in Committee in the Sen- 
ate and would pass overwhelmingly if 
it could be brought to the floor of the 
Senate, Mr. Donohue said, while Sen- 
ator Smathers was “quarterbacking” 
the measure in the Senate, the prob- 
lem was to persuade at least three 
more members of the Senate Finance 
Committee to back the bill. 

On his motion the House voted to 
continue the Committee. 


Rights of the 
Mentally Ill 

On motion of William P. MacCrack- 
en, Jr., of Washington, D. C., the House 
voted to continue the Special Commit- 


tee on Rights of the Mentally Ill. 


Unemployment and 
Social Security 

Reporting for the Committee on Un- 
employment and Social Security, Earl 
F. Morris, of Columbus, Ohio, the 
Chairman, offered the following: 


1. That the American Bar Associ- 


ation go on record as opposing the 
Forand Bill (H.R. 4700) and substan- 
tially similar legislation; and 

2. That this action be communicated 
at the proper time and in the appropri- 
ate way to the appropriate committees 
of the Congress. 


The Forand Bill, Mr. Morris ex- 
plained, would provide hospitalization, 
nursing care and surgical benefits to 
citizens eligible for retirement and 
survivorship benefits under the Social 
Security Act. Mr. Morris declared that 
the Committee felt that the proposal 
was unwise because private insurance 
had not been given a fair opportunity 
to solve the problem, and the bill would 
undercut private voluntary plans, there 
was doubt about how much the Forand 
Bill would cost, and there would be 
pressure to extend this type of social 
insurance to other groups—there was 
also a question as to whether federal 
action in this field was desirable, he 
said. 

On his motion, the House voted to 
adopt the resolution. 

President Malone then read to the 
House the statement that he had issued 
to the press according to the instruc- 
tions of the House in accepting for 
filing the report of the Committee on 
Bill of Rights. The concluding para- 
graph of the statement was as follows: 


Thus the fact that the House today 
accepted for filing a report from its 
Standing Committee on the Bill of 
Rights which takes issue with the earli- 
er report of the Special Committee on 
Communist Tactics, Strategy and Ob- 
jectives, does not indicate any change 
in the position of the Association which 
was established by the resolutions 
adopted in February. Today’s House 
action did not in any way recede from, 
or modify that position. 


Nonpartisan Selection 
of the Federal Judiciary 

Harold J. Gallagher, of New York 
City, Chairman of the Committee on 
Nonpartisan Selection of the Federal 
Judiciary, offered the following: 


Resotvep, That the American Bar 
Association urges the two great political 
parties to include in their respective 
platforms to be adopted at the 1960 na- 
tional political conventions, the follow- 
ing platform plank: 

“Jupicrary. A qualified and inde- 
pendent Judiciary is indispensable to 
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the maintenance of a _ coordinate 
branch of the Government under our 
Constitution and to the protection of 
the freedom and rights of every indi- 
vidual. 

“We pledge that only the best quali- 
fied lawyers and judges available shall 
be selected for appointment to judicial 
office. We urge the adoption by the 
President of the United States of the 
principle that the number of judges in 
our federal courts from each of the 
two major political parties should be 
approximately equal.” 

RESOLVED, FurTHER, That the Spe- 
cial Committee on Non-Partisan Selec- 
tion of the Federal Judiciary and the 
Standing Committee on Federal Judi- 
ciary be authorized and directed to 
endeavor to secure the adoption of such 
plank at the 1960 National Conventions; 

RESOLVED, FurTHER, That the Presi- 
dent of this Association in 1960, after 
the nominations of the candidates for 
President of the United States by the 
two great political parties, be requested 
to seek a pledge from each candidate 
that, if elected, he will support the 
principles set forth in the first resolu- 
tion; 

RESOLVED, FurTHER, That the Spe- 
cial Committee be continued. 


This resolution as adopted by the 
House incorporated certain changes 
suggested by the Board of Governors 
and accepted by the Committee. The 
final version is printed here. 

The House voted to continue the 
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Committee. 

The House voted to continue the 
Committee on Atomic Attack and the 
Committee on Clients’ Security Fund. 


Economics of 
Law Practice 

John C. Satterfield, of Yazoo City, 
Mississippi, offered the following for 
the Committee on Economics of Law 
Practice: 


1. Be It Resotvep, That the Special 
Committee on Economics of Law Prac- 
tice be continued and that it be com- 
posed of seven members. 

2. Be It Reso.vep, That the Special 
Committee on Economics of Law Prac- 
tice be requested, in consultation with 
the Administration Committee and the 
Budget Committee of the Board of 
Governors, to make a full investigation 
of whether or not the establishment of 
a Bureau of Legal Economics is de- 
sirable and feasible and to report the 
results of such investigation to the next 
meeting of the House of Delegates. 


Mr. Satterfield explained that the 
Committee’s second resolution was 
prompted by its belief that only a full- 
time staff would have time to do the 
necessary research on the economics of 
the practice of law. 

The House approved both resolu- 
tions and then recessed. 


Fourth Session 


The House reconvened on Thursday 
morning, August 27. 


Revision of 
Canon 35 

Whitney North Seymour, of New 
York City, the Chairman of the Com- 
mittee on Proposed Revision of Judi- 
cial Canon 35, said that his Committee 
was trying to work out a feasible plan 
for a study of the effect on courtroom 
trials when radio, television and news 
cameras are present. A conference with 
the news media in May in Washington 
had worked out a plan whereby both 
the Committee and the media agreed to 
ge: a competent survey agency to study 
how a survey could best be con- 
ducted, Mr. Seymour reported, and if 
preliminary studies showed that a sur- 
vey was feasible, then an attempt would 
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be made to obtain funds for conduct- 
ing it. 

On his motion, the House voted to 
continue the Special Committee. 


Section of 
International Law 

Lyman M. Tondel, of New York 
City, the Section Delegate of the Sec- 
tion of International and Comparative 
Law, said that his Section had three 
resolutions. The first two resolutions 
were presented by David F. Maxwell, 
of Philadelphia, the Chairman of the 
Section’s Committee on the Law of 
Outer Space. 

The resolutions were as follows: 


lk 
ResoLtvep, That the American Bar 
Association notes with general satis- 
faction the useful exploration of prob- 


lems of space law, carried out by the 
United Nations Ad Hoc Committee on 
the Peaceful Uses of Outer Space and 
reflected in its Report dated July 14, 
1959 (Document A/4141), and specifi- 
cally approves the suggestions made or 
noted in that Report to the following 
effect: 


a. That with the recent practice of 
states there may have been initiated 
the recognition and establishment of a 
generally accepted principle that outer 
space is freely available for explora- 
tion and use by all, and that the ex- 
clusive national sovereignty of states 
over air space does not extend to outer 
space. 

b. That governments should give 
early attention to several relatively 
urgent problems of space law, among 
them those of allocation of radio fre- 
quencies, identification and. registration 
of space vehicles and co-ordination of 
launchings, retrieval and return of 
landed space vehicles, liability for in- 
jury or damage caused by space ve- 
hicles, and avoidance of physical inter- 
ference between space vehicles and 
aircraft. 


c. That the disposition of such prob- 
lems could and ought to be pursued 
independently of the question of the 
establishment of boundaries marking 
the outer limit of air space or the 
inner limit of outer space. 

d. That an attempt at comprehensive 
codification of space law would be 
premature at present, but that it would 
be timely for private and public inter- 
national bodies to maintain intensive 
study of a possible basic framework 
for space law and to keep under regu- 
lar review, in accordance with a flex- 
ible priority, the study of specific 
urgent problems. 


IT. 

Resotvep, That the American Bar 
Association hopes that the Government 
of the United States in its activities in 
or affecting outer space will continue 
to take due note of the following inter- 
dependent principles: 

a. That in the common interest of 
mankind outer space should be open to 
all for exploration, research, develop- 
ment, navigation, and other compar- 
able non-aggressive uses, and that 
celestial bodies should not be subject 
to exclusive appropriation. 

b. That the freedom of space must 
be regarded as compatible with the 
rights of security and_ self-defense, 
which rights may be protected by 
means of suitable arrangements on thie 
ground, in outer space, and elsewher 
to keep down threats to the publi 
order and safety. 

c. That any conflicts between n 
tional control over air space and tie 
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freedom of outer space can best be 
reconciled, as the occasion demands, 
by the accommodation of specifically 
identified types of activities. 


III. 

Wuenreas, The International Commis- 
sion of Jurists has reported the viola- 
tions in Tibet of fundamental human 
rights by the Government of the 
People’s Republic of China as being 
repugnant to the basic principles 
of the Rule of Law recognized by civ- 
ilized countries; now therefore be it 

RESOLVED, That the American Bar 
Association calls upon the United 
States Permanent Mission to the 
United Nations to request an investiga- 
tion by the United Nations of said acts. 


Mr. Maxwell said the report of the 
Section Committee was a comprehen- 
sive review and evaluation of the legal 
developments that have taken place in 
the past two years with respect to outer 
space. It consists of three parts, he 
noted, one dealing with the background 
of the whole subject, the second docu- 
menting the various problems that arise 
in connection with the use of outer 
space, and the third dealing with the 
creation of an international space agen- 
cy, a move that the Section Committee 
opposes. 

In reply to a question by Ben R. 
Miller, of Louisiana, Mr. Maxwell said 
that United States representatives in 
the U. N. had subscribed unanimously 
to the principles set forth in Resolution 
No. 1. 

The House voted to adopt Resolu- 
tions No. 1 and 2. 

Mr. Tondel then moved that Resolu- 
tion No. 3 be adopted and this motion 
carried unanimously. 


Atomic 
Energy Law 

The report of the Committee on 
Atomic Energy Law was presented by 
its Chairman, William Mitchell, of 
Washington, D. C. Mr. Mitchell of- 


fered the following: 


{ F 

Wuereas, Certain aspects of injuries 
to occupational workers from exposure 
to radiation require provisions which 
are now lacking in the Workmen’s 
Compensation laws of many of the 
states; and 

Wuereas, Public interest in atomic 
energy has focussed attention on cer- 


tain other inadequacies in some state 
workmen’s compensation laws, includ- 
ing, but not limited to, problems aris- 
ing from exposure to radiation; and 
Wuereas, The several states should 
provide the necessary protection to 
workers who suffer injuries from oc- 
cupational exposure to radiation; 
Now Tuererore, Be It RESOLVED, 
That appropriate amendments to their 
respective workmen’s compensation 
laws, where necessary, should be 
adopted as promptly as possible by the 
several States to provide with respect 
to injuries from exposure to radiation: 


(a) That there be full coverage of 
occupational diseases. 


(b) That requirements that disable- 
ment occur within a specified period 
after exposure or last day of employ- 
ment be eliminated and that a flexible 
time limit be provided in which claims 
must be filed. 


(c) That full medical benefits be 
provided for the time and in the 
amount necessary for medical and hos- 
pital care in cases of accidental in- 
juries and occupational diseases. 

(d) That special benefits be pro- 
vided for vocational services and main- 
tainance during the period of rehabili- 
tation. 

(e) That, where a claimant is 
suffering from an occupational disease 
caused by a series of injurious expo- 
sures in a succession of employments, 
the last of such employers be solely 
liable for all the compensation due the 
claimant, with or without a second 
injury fund. 

(f) That employers be required to 
make and preserve adequate records of 
the nature and extent of the radiation 
exposure of their employees. 


Il. 

Wuereas, The long-standing and 
basic responsibilities of the states for 
protecting the public health and safety 
should be recognized in the field of the 
peaceful uses of atomic energy; and 

Wuereas, There is need for federal 
legislation to clarify the respective re- 
sponsibilities of the Federal Govern- 
ment and the states with respect to the 
control and regulation of radiation haz- 
ards; and 

Wuereas, There is need for federal 
legislation to promote an orderly regu- 
latory pattern among Federal and State 
governments respecting radiation haz- 
ards and nuclear development and use, 
and to establish a method by which the 
Federal Government may discontinue, 
and the States may assume, certain 
regulatory responsibilities; 

Now Tuererore, Be It RESOLVED: 

1. That each state should be given an 
opportunity, as soon as it is equipped 
to do so, to assume responsibility with- 
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in its borders for health and safety 
control and regulation of any one or 
more of the following areas of activity: 

(a) Possession and use of radioiso- 
topes, and disposal of low-level wastes 
into the atmosphere or into inland 
waters. 

(b) Possession and use of such 
quantities of special nuclear material 
as the Federal Government determines 
by regulation or order are not sufficient 
to form a critical mass. 

(c) Possession and use of natural 
uranium and thorium. 

2. That, in addition, there should be 
explicit recognition of the authority of 
the states 

(a) to adopt radiation protection 
standards which are applicable to ac- 
tivities subject to state regulation and 
which, to the extent feasible, are co- 
ordinated and compatible with those 
adopted by the Federal Government 
and 

(b) to require registration of, and 
to inspect, atomic energy activities 
which are under Federal license, for 
purposes of gathering appropriate in- 
formation. 

3. That the states should be given 
an opportunity to participate, without 
being required to take a position, in 
atomic energy licensing hearings con- 
ducted by the Federal Government. 


4. That standards of maximum per- 
missible exposure to radiation should 
be prepared by the Federal Govern- 
ent and recommended to the states, for 
adoption by the latter on a voluntary 
basis. 


5. That there should be continued 
federal control and regulation of health 
and safety of the following activities: 

(a) The construction and operation 
of nuclear reactors, fuel reprocessing 
plants and, to the extent deemed neces- 
sary by the Federal Government, fuel 
fabrication plants. 

(b) The transportation in interstate 
commerce, and the import into and 
export from the United States, of 
source, by-product and special nuclear 
materials. 

(c) The establishment of minimum 
and uniform specifications on the man- 
ufacture and sale of articles containing 
radiation sources. 

(d) The burial of high-level atomic 
wastes on land and the disposal of all 
atomic wastes in international waters. 

6. That the authority of the Federal 
Government to protect the common de- 
fense and security and to guard against 
the loss or diversion of special nuclear 
material should be expressly preserved. 

7. That any amendments to the 
Atomic Energy Act of 1954 designed to 
accomplish the foregoing should delin- 
eate, as clearly and as explicitly as 
possible, the respective areas in which 
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the Federal Government and the states 
are to operate and the criteria which 
are to be followed in determining those 
areas. 

8. That there should be provision 
for assistance by the Federal Govern- 
ment to the states in establishing radi- 
ation protection programs and in train- 
ing employees of state and local gov- 
ernments. 

9. That provision should be made 
for a system of transfer of responsi- 
bility to the states in the areas set forth 
in 2 above whereby: 

(a) Federal approval would be man- 
datory when certain criteria, set forth 
in general terms in the statute and 
refined in more detailed Federal regu- 
lations, had been met. 

(b) A state would be given an op- 
portunity for hearing before its plan 
could be rejected and, after hearing, 
the decision of the Federal Government 
would be final. 

(c) Until approval of a state plan, 
the federal authority to control and 
regulate health and safety aspects in 
that area would be exclusive. 

(d) Once a state plan had been ap- 
proved, the federal authority in the 
area covered by the plan would termi- 
nate and the Federal Government 
would have no subsequent power to 
suspend or terminate the authority thus 
assumed by the state. 


Mr. Mitchell explained that the pur- 
pose of the first resolution was to urge 
each state to review and bring up to 
date its workmen’s compensation laws 
in the light of the hazards of atomic 
radiation. It was felt, he said, that a 
“more flexible” time limit on presenta- 
tion of claims was needed because in 
many cases results of exposure to radia- 
tion are not apparent for some time. 
The second resolution, Mr. Mitchell 
said, was offered in the belief that there 
were many phases of atomic energy 
problems that could appropriately be 
handled by the states rather than the 
Federal Government. The Act of 1954 
is almost wholly silent on what role, 
if any, the various states should play in 
the regulation of the health and safety 
aspects of private atomic energy ac- 
tivity, Mr. Mitchell added, and a num- 
ber of bills have been introduced in 
Congress to clarify this situation. 

The resolutions were adopted with 
some modifications in the first incor- 
porated in it by Mr. Mitchell when he 
moved that it be adopted. 


The phrase in italics in the first 
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resolution (“with respect to injuries 
from exposure to radiation”) was 
added after adoption of the resolution 
when Mr. Miller, of Louisiana, and 
Herbert F. Sturdy, of California, raised 
questions about the scope of the resolu- 
tion. Mr. Mitchell made the motion to 
add the clarifying phrase. The House 
also voted to continue the Committee. 


Section of 
Family Law 

Godfrey L. Munter, of the District of 
Columbia, Chairman of the Section of 
Family Law, delivered the report for 
that Section. He offered the following: 


RESOLVED, That the American Bar 
Association endorses in principle legis- 
lation now pending in the first session 
of the 86th Congress of the United 
States designed to amend presently 
existing legislation by providing for 
certain safeguards in adoptions by 
United States. citizens of eligible or- 
phans in foreign countries; and that 
the officers of the Section be author- 
ized to appear before the appropriate 
Committees of Congress with respect 
to the above legislation. 


Judge Munter stressed the fact that 
his Committee was not trying to “close 
out” proxy adoptions of foreign chil- 
dren. What we want, he declared, is to 
get “some kind of investigation made 
by some responsible authority”. 

The resolution was adopted. 


Committee on Television 
and Motion Pictures 

The House voted to continue the 
Special Advisory Committee on Tele- 
vision and Motion Pictures. 


Judicial Selection 
and Tenure Committee 

Glenn R. Jack, of Oregon City, Ore- 
gon, Chairman of the Committee on 
Judicial Selection, Tenure and Com- 
pensation, gave a brief progress report 
for that Committee. He spoke of prog- 
ress in having the American Bar As- 
sociation plan for non-partisan selec- 
tion of judges adopted in various states 
and announced that the Association 
was joining in a conference on judicial 
selection to be held in Chicago in 
November. 
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Legal Services 
and Procedure 

The report of the Committee on 
Legal Services and Procedure was de. 
livered by Robert M. Benjamin, of 
New York City, a member of the Com. 
mittee. Mr. Benjamin said that the 
Senate had set up a committee on Ad. 
ministrative Practice and Procedure, a 
subcommittee of the Judiciary Com. 
mittee, which has already made a dili- 
gent start on dealing with legislation 
in the field. The Code of Administra. 
tive Procedure and legislation to set up 
a Trade Court and Labor Court and 
transfer the Tax Court to the Judicial 
Branch were in committee, Mr. Ben- 
jamin said, and he did not know when 
they would be reported. “We are more 
interested in thorough consideration 
than in speed in hearing” he added. On 
his motion, the House voted to continue 
the Committee. On recommendation of 
the Board of Governors, action was de- 
ferred until the Midyear Meeting on a 
proposal to abolish the Special Com- 
mittee on Improvement of Legal Serv- 
ices in the Department of Defense and 
reassign some of its functions. 


Section of 
Bar Activities 

The report of the Section of Bar 
Activities was delivered by Russell E. 
Booker, of Richmond, Virginia, the Sec- 
tion Delegate. The Section now has 
1,000 members, Mr. Booker said, and 
is working on a motion picture film 
called “Fee Simple or Simply Fees?” 
The film deals with law office “mis- 
management”, and Mr. Booker added 
that it was intended to show that “law- 
yers who do keep time records and 
follow some simple business processes 
in their offices can be materially ben- 
efited thereby.” The film should be 
ready in November for distribution to 
state and local bar associations, he 
said. 


Lawyer 
Referral Service 

Harry Gershenson, of St. Louis, 
Chairman of the Committee on Lawyer 
Referral Service, reported that there 
are now more than 300 lawyer referral 
services in the country. He emphasized 
the connection between lawyer rei: rral 
and unauthorized practice: One re ison 
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why lay groups have been able to take 
over areas of legal practice is because 
people do not know how to go about 
choosing a lawyer, Mr. Gershenson 
said. Lawyer referral affords the aver- 
age citizen a means for consulting a 
lawyer at a fee that he knows in ad- 
vance will not be out of his reach. 


Committee on 
Professional Ethics 

Glenn M. Coulter, of Detroit, Michi- 
gan, Chairman of the Committee on 
Professional Ethics, said that the Com- 
mittee was proposing to publish its 
informal, unreported opinions since 
1952. He said that the Committee was 
still working on a revision of Opinion 
294, dealing with the forwarding for 
collection of items by laymen. So far, 
no one has come up with language that 
is satisfactory to all who are interested 
in the matter, Mr. Coulter said. 


Committee on 
Professional Grievances 

Robert P. Hobson, of Louisville, 
Chairman of the Committee on Profes- 
sional Grievances, made a brief oral 
report. 


Committee on 
Professional Relations 

Dean Erwin N. Griswold of Harvard, 
Chairman of the Committee on Pro- 
fessional Relations, a committee that 
deals largely with the relations of law- 
yers and accountants, said that his 
Committee was seeking a conference 
with the Professional Ethics Committee 
in the hope of establishing a “some- 
what firmer” foundation for its work. 

On his motion the House voted to 
continue the Committee. 


Section of 
Criminal Law 

\rthur J. Freund, of St. Louis, the 
Section Delegate, reported for the Sec- 
tion of Criminal Law. He offered the 
following resolution: 


REsoLveD, That the American Bar 
Association approves and recommends 
the passage by Congress of S. 2107, a 
bill to amend the definition section of 
the Act of January 2, 1951 (64 Stat. 
1134), prohibiting the transportation 
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of gambling devices in interstate com- 
merce. 

FurTHER RESOLVED, That the Section 
of Criminal Law be, and it hereby is, 
authorized on behalf of the American 
Bar Association to support and advo- 
cate the passage by Congress of the 
aforesaid bill by all appropriate means. 


Mr. Freund explained that the John- 
son Act prohibits the shipment of slot 
machines in interstate commerce to 
states in which such machines are il- 
legal. However, the manufacturers of 
these devices have perfected a machine 
that avoids the prohibitions of the 
statute. This proposal would close this 
loophole in the law, he said. 


The resolution was adopted without 
debate. 


Cooperation with 
American Medical Association 
Frank C. Haymond, of Charleston, 
West Virginia, the Chairman of the 
Committee To Cooperate with the 
American Medical Association, re- 
ported that his Committee had no rec- 
ommendations at this time. On his 
motion, the Committee was continued. 


Section of 
Administrative Law 

John W. Cragun, of Washington, D. 
C., the Section Delegate, delivered the 
report of the Section of Administrative 
Law. Mr. Cragun offered the following 
resolutions, which were revisions of 
resolutions presented in Los Angeles 
and referred back to the Section and to 
the Committee on Aeronautical Law at 
that time. The resolutions represent the 
work of both the Section and the Com- 
mittee. They read as follows: 


iP 

ReEsotveD, That the American Bar 
Association supports the enactment of 
legislation which will clarify rights to 
judicial review, in accordance with the 
provisions of the Administrative Pro- 
cedure Act, of orders of the Civil Aer- 
onautics Board in proceedings where 
decisions of the Board are subject to 
presidential approval under Section 
801 of the Federal Aviation Act of 
1958; and 

REsoLveD, That the Aeronautical 
Law Committee and the Section of 
Administrative Law be authorized to 
represent the Association in further- 
ance of this resolution. 


Il. 

RESOLVED, That the American Bar 
Association submit to the President of 
the United States the desirability of 
establishing or changing administrative 
procedures within the White House or- 
ganization which will result in (1) 
the earliest possible publication of 
Civil Aeronautics Board recommenda- 
tions to the President; and (2) dis- 
closures, consistent with foreign policy 
and national defense, of the extent to 
which consideration has been given to 
business and economic factors in cases 
involving foreign and overseas air 
routes, and 

Resotvep, That the Aeronautical 
Law Committee and the Section of Ad- 
ministrative Law be authorized to rep- 
resent the Association in the further- 
ance of this resolution. 


Mr. Cragun explained that at present 
there is no provision for judicial re- 
view of decisions of the Civil Aero- 
nautics Board in cases involving the 
licensing of international air routes, 
and those who have attempted to secure 
judicial review have been unsuccessful. 

Egbert L. Haywood, of Durham, 
North Carolina, Chairman of the Spe- 
cial Committee of the House of Dele- 
gates to screen reports of the Ad- 
ministrative Law Section received too 
late to be reviewed by the Board of 
Governors, said that his Committee 
recommended that the second resolu- 
tion be not adopted. One objection to 
the resolution in Los Angeles was that 
it contained an implied criticism of 
the White House, Mr. Haywood said, 
and the Committee felt that this was 
also true of the revised version. 

Mr. Cragun replied that the resolu- 
tion had been carefully worded so as 
to be as tactful as possible and that he 
felt there was no criticism implicit in 
the resolution. It dealt with a serious 
problem, he declared, and he hoped 
that the House would adopt it. 

The House then voted to adopt both 
resolutions without further debate. 

Mr. Cragun’s last resolution, adopted 
without debate, was this: 


III. 

Wuereas, The Judicial Conference 
of the District of Columbia Circuit on 
May 21, 1959, adopted a resolution 
recommending to the Judicial Con- 
ference of the United States that a 
permanent Conference on Administra- 
tive Procedure be established as 
promptly as possible, and 
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Wuereas, The said resolution pro- 
poses the establishment of a Confer- 
ence on Administrative Procedure, in- 
itially by action of the President and 
permanently by the enactment of legis- 
lation patterned after that underlying 
the organization of the judicial con- 
ferences of the several circuits and 
providing for membership in the con- 
ference by both government officials 
and members of the Bar, therefore be it, 

Resoivep, That the American Bar 
Association endorses the organization 
of such a National Conference on Ad- 
ministrative Procedure by interim ac- 
tion of the President and by appro- 
priate legislation providing for the 
permanency of such a conference and 
a membership of government officials 
and members of the Bar, for the pur- 
pose of conducting continuing and 
practical studies of means for expedit- 
ing agency proceedings and generally 
improving statutory and administrative 
procedures, and 

RESOLVED FuRTHER, That the Secre- 
tary of the Association transmit a copy 
of this Resolution to the Chief Justice 
of the United States for consideration 
by the September, 1959, meeting of the 
Judicial Conference of the United 
States, and 

RESOLVED FurTHER, That the Ad- 
ministrative Law Section and the Spe- 
cial Committee on Legal Services and 
Procedure, be authorized jointly (1) 
to represent the Association in working 
cooperatively with the departments and 
agencies in organizing an interim con- 
ference on Administrative Procedure, 
and (2) to report to the House of 
Delegates at its 1960 mid-year meeting 
recommending legislation believed ap- 
propriate for the permanent organiza- 
tion and operation of a National Con- 
ference on Administrative Procedure. 


Federal Rules 
of Procedure 

Edward E. Murane, of Casper, Wy- 
oming, Chairman of the Federal Rules 
of Procedure Committee, said that his 
Committee’s only accomplishment was 
to have stationery printed. “We have 
had no meetings, we can’t make any 
report, and we haven’t done anything. 
So we are asking you to reappoint us”, 
he said. He went on to explain that 
the Committee had been waiting for the 
Judicial Conference of the United 
States to adopt rules of procedure, as 
they had been directed to do by the 
Congress. When the Judicial Confer- 
ence acts, he promised, the Committee 
“is ready and willing” to work. 
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The House voted to continue the 
Committee. 


International Unification 
of Private Law 

The House voted to continue the 
Committee on International Unification 
of Private Law. Its written report was 
received and filed. 


Committee on 
Federal Legislation 

Robert W. Upton, of Concord, New 
Hampshire, Chairman of the Commit- 
tee on Federal Legislation, made a 
progress report for that Committee. 
His Committee, Senator Upton re- 
called, had been appointed to advise 
and assist other Sections and Commit- 
tees charged with responsibility for the 
Association’s legislative programs. On 
his motion, the Committee and the Ad- 
visory Committee were continued. 


Section of Patent, 
Trademark and Copyright Law 
James P. Hume, of Chicago, the Sec- 
tion Delegate for the Section of Patent, 
Trademark and Copyright Law, made a 
progress report for the Section. He 
said that the Section is studying the 
effects of three recent consent decrees 
in antitrust cases which, in effect, abol- 
ished some 22,000 patents. The Section 


is also interested in the problem of 
patents as related to Government-spon- 
sored research and feels that there is a 
need for privately owned patents in 
that area, he said, and it is also study- 
ing the problems arising out of the 
importation of trademarked goods. Mr. 
Hume went on io add that the Section 
has been cooperating with the National 
Conference of Commissioners on Uni- 
form State Laws about a possible uni- 
form law on state trademarks and 
unfair competition. The Seciion is 
working on a new copyright law, he 
said, and is giving very serious consid- 
eration to a provision for the protec- 
tion of industrial designs. 


Uniform State 
Laws 

James C. Dezendorf, of Portland, 
Oregon, President of the National Con- 
ference of Commissioners on Uniform 
State Laws, presented for the approval 
of the House the Conference’s Uniform 
Perpetuation of Testimony Act. The 
act had been considered and revised at 
five different annual meetings of the 
Conference, Mr. Dezendorf said, and 
had the approval of the Council of the 
Section of Real Property, Probate and 
Trust Law. 

The House voted to approve the uni- 
form act and then recessed. 


Fifth Session 


The fifth and last session of the 
House was held on Friday morning, 
August 28. 


On motion of James L. Shepherd, 
Jr., of Houston, Texas, the Chairman 
of the Committee, the 
House voted to adopt the resolution 
passed by the Assembly calling for an 
investigation of the Chinese Commu- 
nist invasion of Tibet. This resolution 
was identical to a resolution previously 
adopted by the House on the recom- 
mendation of the Section of Interna- 
tional and Comparative Law. 


Resolutions 


Washington Committee, 
Uniform Rules of Evidence 
On motion of Mr. Fitts, of Vermont, 
the Special Committee on Uniform 
Rules of Evidence and the Washington 
Committee were continued. 


Committee 
on Draft 

Philip C. Ebeling, of Dayton, Ohio, 
Chairman of the House’s Committee on 
Draft, reported that his Committee had 
considered three resolutions. The first, 
offered by Allen Spivock, of San Fran- 
cisco, urged an investigation by the 
Association of the practice of some in- 
surance companies of using their own 
employees as counsel to defend claims 
against their assureds instead of em- 
ploying independent outside counsel. 
Mr. Spivock’s resolution was offered 
pursuant to instructions of the Law- 
yers’ Club of San Francisco. Mr. Ebel- 
ing reported that the Draft Committee 
had considered the problem, which is 
complicated by Opinion 282 of the 
Professional Ethics Committee, he said. 
He moved that it be referred to the 
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Professional Ethics and the Unauthor- 
ized Practice Committees. The problem 
is a complex one, he declared, and has 
extensive ramifications. 

Mr. Spivock spoke briefly declaring 
that the problem was serious and that 
the Lawyers’ Club’s Board of Gover- 
nors had voted unanimously to ask the 
Association to study the matter. If the 
corporations continue to employ their 
own employees as counsel, the exist- 
ence of the independent lawyer may be 
threatened, he said. 

Robert P. Hobson, of Louisville, 
moved that the resolution be referred 
to the Board of Governors to determine 
what Committee of the Association, if 
any, should consider it. 

George E. Beechwood, of Philadel- 
phia, said that the problem was to be 
considered and action taken by the 
Board of Governors of the State Bar of 
California in September. The language 
of the resolution was very broad, he 
declared, and the proper place to send 
it was to the Board of Governors. 

Mr. Spivock said that he looked at 
this as “merely a delaying tactic”. 

Richard W. Galaher, of Washington, 
D. C., declared that if the proposal 
suggested by the Lawyers’ Club were 
adopted it would cost the people of 
America “millions of dollars” in in- 
creased insurance premiums. 

William R. Shands, of Richmond, 
Virginia, protested that there was no 
reason to single out insurance com- 
panies. He moved that the resolution 
be amended to include all corporations. 

This motion was put to a vote and 
lost. 

The House then voted to refer the 
matter to the Board of Governors, 72 
in favor and 38 against. 

The Committee on Draft’s next reso- 
lution, introduced by John M. Allison, 
of Tampa, urged legislation to provide 
a 50 per cent tax credit on individual 
income taxes for sums paid as tuition 
or fees to institutions of higher educa- 
tion. On Mr. Ebeling’s motion, this 





resolution was referred to the Council 
of the Section of Taxation. 

The Draft Committee’s third resolu- 
tion, drafted by the Committee itself 
was unanimously adopted. It read as 
follows: 


RESOLVED, That the House of Dele- 
gates of the American Bar Association, 
both on its own behalf and on that of 
the Association, expresses its deep ap- 
preciation of the warm and _ hearty 
welcome and generous: hospitality ex- 
tended to the members of the Associa- 
tion and to their ladies by the gracious 
people of the Sunshine State on this 
the occasion of the 82d Annual Meet- 
ing of the Association, its first Annual 
Meeting in Florida, the nation’s vaca- 
tion headquarters, the land of night- 
blooming jasmine, the land of whisper- 
ing palms, and 

FurTHER RESOLVED, That the House 
extends its particular thanks to the 
State of Florida, to the host Cities of 
Bal Harbour and Miami Beach, to the 
Florida Bar, to the Miami Beach Bar 
Association, the Dade County Bar As- 
sociation, and especially to the Host 
Committee of the Lawyers of Florida 
who, with their ladies have contributed 
to the free and whole-hearted recep- 
tion which has made this annual meet- 
ing a truly memorable occasion, and 

FuRTHER RESOLVED, That the Secre- 
tary of the Association send copies of 
these resolutions to the Governor of 
the State of Florida, the Mayors of the 
Cities of Bal Harbour and Miami 
Beach, to the Presidents of The Florida 
Bar, the Miami Beach Bar Association, 
and the Dade County Bar Association 
and to the Chairman of the Host Com- 
mittee of the Lawyers of Florida. 


Chairman Smith then announced 
that he had received resignations from 
the Board of Governors from Whitney 
North Seymour, of New York City, and 
Glenn M. Coulter, of Detroit, Michi- 
gan. The resignations were tendered 
because Mr. Seymour was to take office 
as President-Elect and Mr. Coulter as 
Treasurer at the close of the Annual 
Meeting; in those capacities both 
would be members of the Board ex 
officio. 

Gerald P. Hayes, of Milwaukee, 
Chairman of the Credentials and Ad- 


missions Committee, announced that 
the President of the Association and 
the members of the House from the two 
Circuits affected, as provided by 
Article VII, Section 1, of the Constitu- 
tion, had chosen Lewis C. Ryan, of 
Syracuse, New York, to succeed Mr. 
Seymour, and Henry L. Woolfenden, 
of Detroit, to succeed Mr. Coulter. 

The Chair then declared Mr. Ryan 
and Mr. Woolfenden to be elected. 

On motion of John D. Randall, of 
Cedar Rapids, Iowa, the House author- 
ized the President of the Association to 
appoint a committee to arrange for 
the reception and entertainment of the 
British Bench and Bar at the 1960 
Annual Meeting. 

C. Brewster Rhoads, of Philadelphia, 
then took the floor on a matter of 
personal privilege. He called attention 
to an editorial in the Miami Herald 
about the House’s action in accepting 
for filing the report of the Bill of 
Rights Committee. The editorial began, 
“The American Bar Association re- 
versed itself on a matter of high con- 
troversy here this week when its House 
of Delegates decided that recent United 
States Supreme Court decisions did 
not, after all, imperil the internal se- 
curity of the nation .. .” 

Mr. Rhoads declared that he wanted 
the record to show that (1) the House 
did not reverse itself and (2) that it 
did not decide that recent Supreme 
Court decisions did not imperil the 
security of the nation. 

Mr. Rhoads’ statement was vigorous- 
ly applauded by the members of the 
House, and the Chairman added that, 
in his opinion, more than a majority 
of the members “have expressed their 
disapproval of the actual twisting in 
the reporting and, in this editorial mis- 
representation of the position of the 
House ... It is [Chairman Smith de- 
clared] a reflection on the press when 
they twist, and do not understand and 
do not accept the official statements. . .” 

The House then adjourned sine die. 
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to exercise. The governmental control 
which they deem necessary and just 
they will have... and if the states fail 
to furnish it in due measure sooner or 
later constructions of the constitution 
will be found to vest the power where 
it will be exercised—in the national 
government,”’S° 

The Kestnbaum 


Hoover Commission and the House 


Commission. the 


Committee on Government Operations 
all found the following to be barriers 
to more effective state action: obsolete 
constitutions and government structural 
organization, lack of home rule for 
local units, failure to provide equitable 
representation by legislative reappor- 
tionment, overlapping of governmental 
units, and ineffective executive and ad- 
ministrative leadership due to lack of 
authority.’! Self-improvement along 
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these lines is essential if a realistic 
program of decentralization is to be 
achieved. Another state shortcoming, 
given little attention by recent studies, 
is poor public relations. The burden is 
on the state to enlighten its citizens 
regarding their obligations to it. With 
modern communication techniques 
available, state-citizen relationships 
should be placed on a sound basis. 
Continued dependence on grants has 
had a tendency to weaken state ability 
to solve these problems. Considerable 
policy-making power is transferred to 
the National Government when grants 
are accepted on a matching basis; ad- 
ministrative control is sacrificed; and 
budgets are seriously skewed due to 
the complexity and lack of uniformity 
of the grant system.*? A more destruc- 
tive feature of grants, however, is their 
impact on state initiative and incentive 
to solve their own problems. “State and 
local officials have visualized them- 
selves as supersalesmen primarily con- 
cerned with selling the necessity for 


federal subsidy rather than rolling up 
their sleeves and getting the job done 
with their own resources.”5* Too often 
Congressmen are measured by the 
amount of federal money brought 
home. Ever present is the hope that if 
Washington does it, someone else will 
pay for it. 

The basic dilemma is that the nar- 
cotic-like, habit-forming effect of the 
grants causes all objections to dis- 
appear when a particular federal aid 
program is discussed, even in those 
areas where state rights are ardently 
championed. From the forty-two replies 
to questionnaires from the House Sub- 
committee on Intergovernmental Rela- 
tions, grants for public welfare, high- 





80. Address before the Pennsylvania Society 
(September, 1906, quoted in Kestnsaum RE- 
a i page 56. 

ESTNBAUM REporT, pages 36-58; Hoover 
ecnen, pages 133-134; THIRTIETH REPORT BY THE 
COoMMITTZE ON GOVERNMENT OPERATIONS, op. cit. 
supra note 76 at pages 30-32. 

2. Hoover Report, pages 127-128. 

83. Statement by Phillip M. Talbot (Presi- 
dent, U. S. Chamber of Commerce), hearing 
before House Subcommittee on Intergovern- 
mental Relations (July 30, 1957) 85th Cong. 
Ist Sess., page 54. 
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ways, public health and employment 
security were identified as most im- 
portant. Only one state felt that public 
welfare aid should be eliminated and 
one state favored a reduction of it. No 
state wanted to reduce or eliminate any 
of the other three major programs.S4 


Stature and position should be meas- 
ured in terms of responsibilities, not 
rights. Has the National Government 
invaded state rights or assumed state 
responsibilities? While the accomplish- 
ments through grants have been bene- 
ficial, good government is not a sub- 
stitute for self-government. To be ready 
to perform their full share of the total 
task of government, the states must 
first alter their attitude toward fed- 
eral aid, 


I}. Future of Federalism 
Federalism is a balance between local 
domestic government close to the peo- 
a and central authority for problems 
‘ich yield only to a national view- 
point. The hidden strength within the 
Sinews of the system is the flexibility of 
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action and decision it permits, allow- 
ing the assignment of public responsi- 
bilities in response to public needs. 
This flexibility has made possible a 
measure of national-state cooperation 
achieving the advantages of both fed- 
eration and unitary government. An- 
other value is the singular opportunity 
afforded periodic review of intergov- 
ernmental relationships, for the system 
requires continuing attention to insure 
vitality and to retain, through strong 
state governments, the elasticity of 
popular decision. 

Even the centralist Alexander Hamil- 
ton recognized the importance of the 
states. “The administration of private 
justice between the citizens of the same 
state, the supervision of agriculture 
and of other concerns of a similar na- 
ture; all these things, in short, which 
are proper to be provided for by local 
legislation, can never be desirable cares 
of a general jurisdiction.”*® Without 
the states it is questionable whether 
sectional interests, particularly those of 
the South, would receive the considera- 
tion now obtained. Individual rights 
and privileges would be greatly im- 
periled by an all-powerful central gov- 
ernment and the maintenance of two 
strong political parties would be diffi- 
cult.46 Furthermore,“ 
ous state may, if its citizens choose, 
serve as a laboratory and try novel 
social and economic experiments with- 
out risk to the rest of the country.”87 


a single courage- 


While cooperative federalism has 
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been responsible for service accomplish- 
ments of great benefit to the American 
citizen, the fact remains that the na- 
tional level has gradually undertaken 
new activities which are susceptible of 
a larger measure of state and local 
handling. Few government activities 
exist today in which there is not,some 
degree of national interest, and con- 
sequently constitutional authority for 
National Government participation in 
some manner. This movement toward 
an almost purely national approach can 
result in our government having a 
dangerous brittleness, clumsiness and 
remoteness from the people, with the 
states reduced to “little more than geo- 
graphical subdivisions of the national 
domain”.88 Not only will the states 
be discouraged from developing their 
talents, but the National Government 
runs the risk of dissipating its energies 
and prestige on purely local matters. 


For the future no decrease in the 
impact of forces tending to over- 
centralize our government can be pre- 
dicted. To the contrary, the emerging 
problems of expanding population pres- 
sures, rapid urbanization, higher edu- 
cation demands, water needs, mental 
health, old age, migratory farm labor 
and law enforcements*® present major 
social and economic challenges which 
government must meet. The states must 
not hesitate to take the initiative in 
seeking solutions to these problems. 
Just as important, “Congress has the 
major responsibility for achieving bal- 





84. SrxtH Report sy THE COMMITTEE ON Gov- 
ERNMENT OPERATIONS, op. cit. supra note 8 at 
page 4, table 2. 

5. Hamilton quoted by W. Brooke Graver in 
Unirorm State Action: A PossisLe SuBSTITUTE 
FOR CENTRALIZATION (1934) page 282. 

86. Lester B. Orfield, at Should Be the 
Function of the States in Our Og of Gov- 
ernment? ag 29 A.B.A.J. 4 483. 

87. Brandeis, J., New Siate oO Co. v. Lieb- 
man, 285 U. S. 360 311 (1932). 

88. Sutherland, J., Carter v. Carter Coal Co., 
298 23. S. 278 (1936). 

89. Statement by Lane Dwinell (Gov., New 
Hampshire and Co-Chairman, Joint Federal- 
State Action Committee), Hearing before House 
Subcommittee on Intergovernmental Relations 
(February 18, 1958), 85 Cong., 2d Sess., page 14. 
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ance within the Federal system”,®® by 
forbearance in the exercise of the au- 
thority within its reach. 

“Through the grant-in-aid, the Na- 
tional Government influences, and to 
some extent controls, 75 per cent of 
the total activities of State Govern- 
ments. With grant goes control. With 
control goes power. With power goes 
centralization—and in too much cen- 
tralization lies danger to our entire 
Federal system of government.’’?! 
Future grant programs should allow a 
broader area of state control over reg- 
ulation and policy decisions to the 
greatest extent compatible with national 
responsibility for financing the pro- 
grams. Otherwise, it will be infinitely 
better for the states to be thrown on 
their own responsibility than to accept 
federal bounty at the price of sur- 
rendering control of local affairs and 
activities to the National Government. 

The consensus of the studies is that 
federal aid should be extended only for 
clearly indicated national objectives, 
leaving as much room as possi! for 
state action and supervision.?? The 
House Committee on Government Oper- 
ations has advised the inclusion of cer- 
tain clarifying provisions in future 
Congressional grant legislation, in- 
cluding: 

“(1) A clear expression of the na- 
ture and extent of the problem and of 
program goals; 

“(2) Indication as to whether the 
grant is intended to be stimulating or 
supporting—or both; 

“(3) A requirement for periodic re- 
view of the program, which would in- 
clude an assessment of its accomplish- 
ments, the extent of the unmet need, 
and the question of whether or not the 
program should be continued; and 

“(4) Where appropriate and desir- 
able, a termination date.”’93 
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Even where national participation is 
deemed desirable, the grant device 
should be employed only when deter- 
mined to be the best form of participa- 
tion available. Special situations too 
often call forth new grant programs 
which, once started, develop a stub- 
born capacity to survive. The Joint 
Federal-State Action Committee goes a 
step further than other study groups by 
suggesting that new grants be limited 
to the stimulation of state action.?4 

The Action Committee has also rec- 
ommended that federal aid for voca- 
tional education and waste treatment 
construction cease; that natural dis- 
aster relief funds be available only 
after a state has spent or committed 
certain minimum amounts; and _ that 
a partial relinquishment of federal tax 
on local telephone service be made in 
favor of the states to finance the func- 
tions shifted to them.”° This approach, 
while no panacea, moves in the right 
direction—toward more fiscal and ad- 
ministrative autonomy in the states. 

While there is no universal agree- 
ment concerning steps to restore state 
power, the need for focusing con- 
tinuing attention on intergovernmental 
relations is widely recognized. The 
Hoover Commission recommended gen- 
erally the establishment of a national 
agency on federal-state relations,?® 
while the Kestnbaum Commission sug- 
gested a presidential special assistant 
with a small staff.°* The writer feels, 
as does the House Committee on Gov- 
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ernment Operations,98 that a more 
formal permanent body should be cre- 
ated, perhaps a broadly based advisory 
commission drawing its members from 
Congress, governors, state legislators, 
mayors, county officials and private 
citizens. 

That the basic pattern of our federal 
system has survived almost a century 
and three quarters of tremendous social 
and economic change is testimony to 
its durability and flexibility. “This 
flexibility is one of the blessings of 
our political system, but in it also lies 
a risk. The danger is that under the 
guise of adapting our governmental 
powers to meet the exigencies of con- 
temporary pressures, there could be 
affected a fundamental alteration in the 
nature of our Republic. Against this 
danger the American people must be 


constantly alert.”?® 





90. Hoover Report, page 48, The Kestnbaum 
Commission (Report at pages 34-35) and the 
House Committee on Government Operations 
(House Report No. 2533, page 35) both agree. 

91. Id. at page 135. 

92. KESTNBAUM Report, pages 61 and 123 and 
Hoover REPort, page 135. 

93. THIRTIETH REPORT BY THE COMMITTEE ON 
GOVERNMENT OPERATIONS, op. cit. supra note 76 
at page 37. 

94. Statement by Robert B. Anderson (Secre- 
tary of the Treasury and Co-Ch an, Joint 
Federal-State Action Committee), Hearing be- 
fore House Subcommittee on Intergovernmental 
Relations (February 18, 1958) 85th Cong., 2d 
Sess., ppee 6. 

95. Id. at pages 6-7. The Hoover Commission 
suggests generally that the national government 


should withdraw, to every extent possible, from 
those fields of taxation suitable for the states. 
Hoover REPorT, page 136. Both the Kestnbaum 
Commission and the House Committee on 
Government Operations feel this approach 
would result in a loss of services since the in- 
creased state revenue would not equal the loss 
in grant money. See KestnpAuM Report, pages 
115-116 and TurrTreTH REPoRT By COMMITTEE ON 
GovERNMENT OPERATIONS, op. cit. supra, note 76 
at pages 28-30. 

96. Hoover Report, page 136. 

97. KestNBAUM REPorT, pages 86-89. 

98. TurrTIETH REPORT BY THE COMMITTE® ON 
GoveRNMENT Operations, op. cit. supra note 76 
at pages 39-40. 

99. Hoover REPort, page 295. 
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worthy end because of their lack of 
appreciation and understanding of 
what it means to have a full life in the 
law. 


“The legal profession can point with 
pride to many figures in the law, past 
and present, who are examples of the 
finest kind of life in the law. There 
have not been enough of them in the 
past, however, and there are not 
enough of them in the present to carry 
the legal profession and its work to the 
heights and glory that should be at- 
tained. 


“In the year ahead I dedicate myself 
to the use of every opportunity avail- 
able to me, through the written or spok- 
en word, to further the development of 
the role of the lawyer in our present and 
future society. This role must first be 
understood by lawyers themselves. Not 
only must they understand it, but they 
must be willing to fulfill it, whatever 
the cost and sacrifice that may be in- 
volved. And not only must they be 
willing to fulfill it, they must be intel- 
lectually able to fulfill it or willing to 
do whatever is necessary to make them- 
selves intellectually able. A thorough 
and a frank discussion of these matters 
is not always going to be pleasant to 
the ears of those who may listen but 


The Status of Forces 
Agreement 


(Continued from page 1036) 


of the prosecuting official is to see that 
justice is done, not to secure convic- 
tion. Such a concept is given more than 
lip-service in English courts. 

In practice, as well as in theory, 
prosecuting counsel feels that his chief 
function is to see that justice is done. 
To this end he presents all evidence 
bearing on commission of the alleged 
offense, whether favorable or unfavor- 
able, to the prosecution. And if he does 
not wish to call a prosecution witness 
he invariably advises counsel for the 
defense. Defense counsel cannot insist 
on the prosecution calling such a wit- 
ness; but he can later call the witness 
himself as part of the defense. 


The President’s Page 





FOR EFFECTIVE 


DEMONSTRATIVE EVIDENCE 


use a Court Kit, composed of folding 
metallic blackboard trimmed in chrome 
(31” x 48” opened) and magnetized au- 
tomobiles, trucks, tractor-trailers, pe- 
destrians, highway signs and railway 
rolling stock. Set also contains pointer 
and carrying case. Permits graphic por- 
trayal of traffic accidents. Court Kit is 
compact and portable. For use by 
courts, trial lawyers, claim agents. 


¢ pl +, 
COURT KIT Company 


P. O. BOX 841, TULSA, OKLAHOMA 


a 


infor 





on request, 














too much is at stake to honeycoat the 
pill by postponing what should be said 
where the fulfillment of the role of the 
lawyer in our society is involved. 
‘Every moment is the right moment to 
say what is just.’ 

“The present stress on scientific de- 
velopment in order to preserve our way 
of life is important but it should not be 
pressed to the point where other values 
and other necessities for the preserva- 
tion of our way of life are pushed to 
the background. A legal profession ful- 
filling its role is essential to our way of 
life. We must continue to attract to the 
legal profession the very best brains in 
the country if the role of the lawyer in 
our future society is to be fulfilled and 
such brains will not be attracted to a 
profession that is not performing a 
dynamic function in our society. Thus 
the need for a wider understanding of 


Lengthy voir dire examination of 
important criminal case does not exist 
in England. Each defendant is entitled 
to seven peremptory challenges. If he 
wishes to exercise them he does so by 
counsel simply stating, “Challenge” 
when the prospective juror has risen 
and is about to be sworn. Each defend- 
ant has unlimited challenges for cause, 
of course. These are not often utilized. 

Prosecutions may be commenced by 
(1) information or (2) indictment. 

An information is an allegation in 
writing of the alleged offense stated 
with sufficient particulars to apprise 
the defendant of the charge he has to 
meet. It is used for minor offenses, 
triable summarily. A process similar 
to it may be used for other than minor 
offenses tried at assizes or quarter 
prospective jurors in even the most 





CONDEMNATION AWARD 
INCREASED FROM 
$400,500 to $2,100,000 
ON TESTIMONY OF 
EXPERT WITNESSES * 


The informative brochure “Condem- 
nation and the Appraiser” can 
yours by writing Marshall and Stevens, 
420 Lexington Ave., Dept. 282, New 
York 17, New York. 


*Actual Case History on File. 








the role of the lawyer is particularly 
timely and significant. 

“It is not possible within the short 
span of one year to define with a clar- 
ity that all will understand and appreci- 
ate, the role of the lawyer in our soci- 
ety; nor to strike a spark in every 
lawyer that will make him willing io 
play his part in fulfilling that role; nor 
to overcome the intellectual deficiency 
that prevents the fulfillment of the role 
where the will to do so exists; but I 
sincerely hope that when I report to 
you a year from now, the available 
evidence will justify the conclusion that 
we are on the road to more and more 
effective action in eliminating what is 
wrong with the legal profession and 
to acquiring justifiably public appreci- 
ation and esteem.” 


sessions. 

However, the bulk of—in fact, al- 
most all—cases tried at quarter ses- 
sions or assizes are initiated by indict- 
ments. These result from preliminary 
investigations held before one or more 
magistrates. In case of trial at assizes 
the indictment is normally drawn by 
the clerk of the assize concerned. In 
case of trial at quarter sessions, the 
indictment is normally drawn by the 
clerk of peace of the quarter sessions 
concerned. In more complicated cases 
the prosecuting solicitor is often asked 
to have the indictment drawn by prose- 
cuting counsel. 

Prosecution by indictment, then, is 
similar to prosecution by indictment in 
the United States. The difference lies 
in the fact that the prosecution is initi- 
ated by one or more magistrates or 
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justices of the peace rather than 
grand jury. 

Another facet of the prosecution 
process that differs from that in the 
United States is that it is usual for the 
judge of assize, recorder or chairman 
of quarter sessions (and sometimes one 
or more of the remaining magistrates 
sitting at quarter sessions) to read all 
the statements of witnesses under oath 
(called depositions) concerning the 
alleged offense, given at the preliminary 
investigation before the magistrates. 
Thus the judge, recorder or chairman 
and magistrates go into the case know- 
ing everything that all witnesses have 
previously stated under oath concern- 
ing the alleged offense. 

At the close of the trial the judge 
sums up all evidence at considerable 
length. At this time he may comment 
rather freely concerning his opinion 
of the credibility of witnesses. He 
must advise the jury, however, that 
they are not bound by what he says 
or thinks. 

The judge instructs on the law of 
the case. But the summing up and in- 
structions are much more informal— 
albeit more lucid and _ literate—than 
those of his judicial counterpart in the 
United States. Counsel for prosecution 
and defense do not normally submit 
instructions to be given. 

Misdirection of the jury resulting in 
a substantial miscarriage of justice is 
grounds for reversal on appeal. But 
the judge is permitted, by United 
States’ standards, appalling freedom in 
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commenting on all aspects of the case. 
This has a tendency to horrify Ameri- 
can lawyers when they are first exposed 
to it. 

It is the ultimate opinion of many 
that essential justice is probably better 
arrived at by this system than by the 
system employed in some courts trying 
criminal cases in the United States. 
This is perhaps due to the exception- 
ally high caliber of judges and judicial 
officials in England; and the deep sense 
of responsibility to the public and de- 
fendant exhibited by prosecuting and 
defense counsel. 


Defense Processes 

One charged on information or in- 
dictment for an offense may, of course, 
plead guilty without legal representa- 
tion. He may also conduct his own 
defense. 

If he elects tc piead not guilty and 
secure legal representation he consults 
a solicitor. The solicitor prepares his 
defense and may represent him be- 
fore a magistrates’ court, and in a few 
quarter sessions in which solicitors (by 
special permission), as well as barris- 
ters, have a right of audience. 


However, in most quarter sessions 
and in all assizes and the Old Bailey 
the solicitor prepares the defense and 
briefs a barrister. The barrister con- 
ducts the defense, assisted, more or 
less off-stage, by the solicitor. 

In the case of an American service- 
man, Congress has enacted legislation 
providing for payment of counsel fees, 
court costs and bail if he is to be tried 
in English as well as in other foreign 
courts.!* The Air Force has set out in 
some detail criteria and processes by 
which counsel fees, court costs or bail 
or all three are to be furnished quali- 
fied personnel.!4 This procedure ap- 
plies to England as well as all other 
foreign nations. All persons subject to 
the Uniform Code of Military Justice 
come within the purview of the act. 
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It is settled policy in England that 
any person having a right under the 
act to have counsel fees paid for him 
will be advised of this right. If he then 
does not desire to be represented at 
government expense a written state- 
ment must be obtained from him that 
he has been advised of his right and 
declines to exercise it. 

Most servicemen, of course, elect to 
be represented at government expense. 
Close attention, then, must be given to 
each step in securing adequate repre- 
sentation at minimum cost under the 
act. If the Armed Forces lawyer does 
not actually do the work involved in 
securing counsel and providing for the 
reimbursement, he must supervise it. 

In addition, of course, he must ob- 
serve all judicial proceedings connected 
with the trial of the alleged offense. 
He must report on them fully. These 
reports are consolidated and utilized 
in congressional consideration of the 
workability of the statute, the NATO 
Status of Forces Agreement in general, 
and the granting of appropriations for 
the continuance of the implementation 
of the statute. 


Conclusion 

It is hoped this article has given a 
brief outline of the day-to-day opera- 
tion of the Status of Forces Agreement 
in the context of the English juridical 
system. The fact that thousands of 
Americans and millions of English 
citizens live and work under the aegis 
of the Agreement—albeit they do so 
without realizing it—gives importance 
and urgency to an understanding of its 
operation and the English juridical 
system. The most efficacious agreement 
drawn will be virtually unworkable if 
it is not approached at the daily work- 
ing level with understanding, knowl- 
edge of all its facets, and a wholesome 
desire to make it work. 


13. Act of July 24, 1956, 70 Stat. 630, 10 U Ss Lf. 
$1037. It is referred to in armed forces’ pu bli- 
cations as Public Law 777, 84th Cong. ated 

14. Air Force Regulation 110-13, dated . pri 
15, 1958, as amended. 
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